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A steamer became stranded upon a reef and the owners apprehendifg a total 
loss, gave notice of abandonment to the insurer, who sent a wrecking ex- 
pedition and by which the vessel was brought to a foreign port and re- 
paired by the insurers. No offer was made to return the vessel to the 
owners. It was claimed by the insurer that it acted upon notice of the 
abandonment under a mistaken belief that the loss was occasioned by a 
peril insured against and the mistake was not discovered until the repairs 
had been made. 

Held, That an abandonment once accepted fixes the rights of the parties and 
renders the insurer liable as for a total loss. 

Held, That taking charge of the vessel upon notice of abandonment, bringing 
her to port, repairing and not offering to return her, is an acceptance of 
the abandonment, and passes the title to the insurer. 


Held, That theinsurer may decline to accept an abandonment until inquiry as 
to the causes of the disaster are made. But a policy stipulation that acts 


3 * — rendered, November 28, 1888.—Previous decision in the same case reported in 15 
ns. L. J., 321. 
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of the insurer for the preservation or recovery of the property shall not be 
regarded as an abandonment, will not permit all the acts done in this 
case and a claim to be set up for the first time, after action begun that the 
abandonment was not conclusive. 

Held. That no particular form of abandonment is necessary, and unless re- 
quired by the policy, need not be in writing. 


Maynarp & Sway, for Appellant. 
Moore & Canrietp, for Appellee. 
Long, J. 

This is an action of assumpsit ona policy of marine insurance. 
The case has been once heard in this court, and is reported in 
58 Mich., 132. On the former trial the defendant in the court be- 
low based its defense simply upon the ground that no action could 
be maintained by the plaintiff, because the policy declared that it 
was issued “on account of the Owen Sound Steam-ship Company,” 
and the circuit court so ruled, and a judgment was entered in favor 
of the defendant, which was reversed by this court, and the case re- 
manded for new trial. In the present trial the plaintiff had a ver- 
dict and judgment for the full amount of its claim, and the defend- 
ant brings the case into the court by writ of error. On the trial it 
appeared that the plaintiff was the owner of the steamer Spartan, and 
in the spring of 188% she was chartered for the period of three years 
to the Owen Sound Steam-ship Company ; one of the terms of the 
agreement being thatthe charterers should keep the steamer insured 
for the benefit of the owners. Under this agreement the charterers 
caused her to be insured in several companies, among whom was 
the defendant, who issued a policy in the sum of $7,500, dated April 
21, 1883, and under which it insured the steamer against the perils 
of the Great Lakes and other connecting waters, from May 1 to No- 
vember 30, 1883. Under the charter, the Owen Sound Steam-ship 
Company assumed the exclusive possession of the steamer, and ap- 
pointed or hired her officers and crew. The policy, in terms, was is- 
sued “on account of the Owen Sound Steam-ship Company; loss, if 
any, payable to the Richelieu & Ontario Navigation Company.” 
Soon after taking possession of the steamer, at Lachine, near Mon- 
treal, the charterers brought her to Owen Sound, and put her upon 
their regular route between that port and Fort William, on the 
north shore of Lake Superior. After having made three trips on 
this route, the steamer, while on a voyage from Fort William to 
Owen Sound, was stranded, in the night-time, upon a reef near Cari- 
bon Island, in Lake Superior. Upon receiving notice of the disas- 
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ter, and believing that the steamer was likely to prove a total loss, 
the owners gave notice of abandonment to the defendant, who 
sent a wrecking expedition to her relief, and succeeded in getting 
her off, and brought her to Detroit, a port foreign to her owners, 
where she was repaired. The valuation of the steamer, as stated in 
the policy, was $50,000. The limit of insurance was $40,000. The 
policy further provided: “Touching the adventures and perils which 
the said insurance company are content to bear and take upon 
themselves by this policy, they are of the lakes, rivers, canals, fires, 
and jettisons, that shall come to the damage of said vessel, or any 
part thereof, excepting all perils, losses, misfortunes, or expenses 
consequent upon and arising from or caused by the following or 
other legally excluded causes, viz.: Damage that may be done by 
the vessel hereby insured to any other vessel or property; incom- 
petency of the master, or insufficiency of the crew, or want of ordi- 
dinary care and skill in navigating said vessel, and in loading, stow- 
ing, and securing the cargo of said vessel; rottenness, inherent de- 
fects, overloading, and all other unseaworthiness; theft, barratry, or 
rubbery, charges, damages, or loss in consequence of a seizure or 
detention for or on account of any illicit or prohibited trade, or any 
trade in articles contraband of war. Any claim for wages or pro- 
visions furnished fo officers or crew while the property insured may 
be detained by any disaster or during subsequent repairs, excepting, 
always, services rendered in protecting, recovering, and securing 
the vessel or property covered by this policy,” etc. The policy also 
contains the following provisions: “It is agreed that the acts of 
the insured or the insurers, or their agents, in recovering, saving, 
and preserving the property insured in case of disaster, shall not 
be considered a waiver or an acceptance of an abandonment, nor as 
affirming or denying any liability under this policy, but such acts 
shall be considered as done for the benefit of all concerned, and 
without prejudice to the rights of either party. Further, the in- 
sured shall not have a right to abandon the vessel in any case unless 
the amount which the insurers would be liable to pay under an 
adjustment as of a partial loss shall exceed half the amount insured, 
nor shall detention by the season or by any other cause be alleged 
or allowed as cause for abandonment. Moreover, no abandonment, 
in any case whatever, and even when the right to abandon may ex- 
ist, shall be held or allowed as effectual or valid unless it shall be in 
writing, signed by the insured, and delivered to the said company 
or to their authorized agent, uor unless it shall be efficient, if 
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accepted, to convey to and to vest in said insurance company an 
unincumbered and perfect title to the subject abandoned,” etc. 

Upon the trial the plaintiff, to maintain the issue upon its part, in- 
troduced in evidence the policy of insurance declared upon, and of- 
fered proofs tending to show that plaintiff was a Canadian corpora- 
tion, and owner of the steamer Spartan, described in the policy. 
For the purpose of showing the abandonment claimed plaintiff in- 
troduced in evidence the following telegram :— 


MONTREAL, June 26, 1883. 
To Charles Perry, Insurance Agent: Spartan ashore on Caribon Island, and 
this company begs to inform you that they abandon the boat, and claim total 
loss. Please inform the underwriters. 
S. A. Breanpry, Secretary R. & O. Nav. Co. 
Plaintiff also introduced in evidence, in connection with such tele- 
gram, the following letter written by Charles Perry to Crosby & 
Dimick, the general agents of defendants at Buffalo, N. Y., and which 
letter inclosed such telegram to them :— 
MonTREAL, June 26, 1883. 
Crosby § Dimick, Buffalo, N. Y.—GENTLEMEN: The inclosed message re- 
ceived from Montreal in re Spartan. I think they are rather premature, as no 
word has been received from the steamer as to her. position. 
Yours, truly, CHARLES PERRY. 
P.S. Since writing the foregoing I have seen a letter just received from 
Owen Sound. One of the men from the Spartan came down by steamer this 
morning to the Sault, and reports that the damage done to the Spartan is 
not, so far as could be seen, of a serious character. She is stranded on the 
southwest corner of the shoal. In running on she broke her suction-pipe in 
doing so, which, as a matter of course, allowed her to fill with water. She has 
about eight feet of water in the hold, and stood the storm very well. The 
passengers remain on board. She don’t seem to pound on the bottom, and ex- 
pect that the tugs Winslow and Leviathan have her off before this. 


Plaintiff read the testimony of Charles Perry, who signed forego- 
ing letters, and who testified substantially that he lived at Toronto, 
and secured the policy sued on from Crosby & Dimick, defendant’s 
general agents; that he was not the agent of defendant, but made 
the application for the insurance, and sent it to Buffalo; that Elliott, 
of the Owen Sound Steam-ship Company, asked for the insurance, 
and witness was paid for his services in obtaining the risk by the 
general agents of defendant, Crosby & Dimick, and that he insured 
the vessel with Crosby & Dimick, from whom he received the pol- 
icy; that witness’ name was indorsed on the policy when he re- 
ceived it as “Charles Perry, Agent,” and was written in Crosby & 
Dimick’s office, as was also the policy; that he asked Elliott to in-, 
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sure the vessel, and had authority from Crosby & Dimick to solicit 
insurance for defendant. Plaintiff also called Stephen B. Grum- 
mund as a witness, who testified that he was the owner of the tug 
Winslow, and was in 1883, and that he sent that tug under com- 
mand of Capt. Swain, in June, 1883, with a wrecking outfit, to res- 
cue the steamer Spartan; that he was employed by Crosby & Dim- 
ick, defendant's agents, to send the expedition, and knew of the 
Winslow bringing the Spartan to Detroit; that Crosby & Dimick 
paid him for the Winslow services in rescuing the Spartan. Martin 
Swain testified that he commanded the tug Winslow, and in June, 
1883, rescued the Spartan from the west shore of Caribon Island, 
and brought her to Detroit, and turned her over to the Detroit Dry- 
dock Company. Alexander MeVittie testified in behalf of plaintiff 
that he was, in 1883, secretary of Detroit Dry-dock Company; that 
that company did work on the steamer Spartan in the summer of 
1883; that he had a conversation with Capt. Crosby, of the firm of 
Crosby & Dimick, in regard to repairing the Spartan; that Crosby 
want2d the Dry-dock company to make a bid for repairing the Spar- 
tan for a specific sum, which it declined to do; that the company 
did not make any arrangements for doing the work; that Crosby 
wanted a first-class job, and the work done right; that the Dry-dock 
company Gid the work, and Mr. Gibson, of Buffalo, was the general 
superintendent; and that the Dry-dock company got their pay for 
the work out of the district court in admiralty. 

Plaintiff then called Samuel Gibson as a witness, who testified 
substantially that he resided in Buffalo, and is a shipbuilder; that 
in July, 1883, Lorenzo Dimick, of the firm of Crosby & Dimick, of 
Buffalo, sent for him, and asked if he would go to Detroit and hold 
a survey on a vessel, which was then in a dry-dock of Detroit, mean- 
ing the Spartan. ‘He said he had received a notice of this boat 
being abandoned to the insurers, and wanted me to go up and see 
how badly she was used up, and I started that night for Detroit.” 
Witn.ss further testified that he held a survey with Frank E. Kirby; 
that he saw the captain, and told him he came up to represent the 
insurance companies in making survey, and that he did represent 
the insurers; that after the survey he negotiated with Kirby, of the 
Detroit Dry-dock Company, with regard to the repairs of the Spar- 
tan, and agreed upon the work to be done and the materials to be 
furnished, but not upon the price; that he wanted Kirby to take the 
contract to repair the steamer; Kirby would not do the work by 
contract, but offered to do it by day’s work; that he saw Crosby 
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three days after the survey at the dry-dock. The matter of repair- 
ing the Spartan was then talked over by Crosby, Kirby, McVittie, 
and the foreman of the yard. Witness then told Crosby that Kirby 
and he could not agree, and Crosby told witness to go along as 
best he could with surveying and repairing the Spartan; to use his 
own judgment. Crosby said: “We will have to repair it. If we 
don't do it by the job we have got to do it by the day. That she 
would have to be gotten out of the dry-dock. or they would charge 
like Sam Hill.” Witness was then asked: ‘“ Question. What did 
Crosby say to you about making arrangements with the Dry-dock 
company about day work? Answer. He said: ‘Go ahead. Dothe 
best you can.’ He left the whole business with me. Crosby told 
me to do it any way, and said, ‘The boat is all broken up, and I 
have got to do something with it.’” Witness, continuing, said: “I 
arranged with Kirby to do the work by the day. I returned to 
Buffalo and saw Dimick. I told Dimick that the Dry-dock company 
would not take the contract; that the boat was all stripped. The 
bottom I started by the day’s work. He said: ‘Allright. I want 
to hire you. What will you charge to go up there and look after 
the work? Those people will have a full bill against us.’—or some- 
thing to that effect. He wanted to have somebody watch it. I 
made a bargain with Dimick to superintend the repairs, and super- 
intended the work most of the time. Reported to Crosby & Dim- 
ick every week, I told Dimick the cost of the repairs would exceed 
the survey. I think I put a price of $15,000 on all the work on the 
survey, or $18,000. Kirby would not agree to that. I told Dimick 
the cost would exceed $6,000 or $7,000 more than the survey. Dim- 
ick got mad and damned the boat, and then said: ‘ You have got to 
get along, and get it done. She has got to be fixed.’” Plaintiff 
then gave evidence tending to show that there was no person pres- 
ent during the time the repairs were going on authorized to repre- 
sent the owners in making repairs. Plaintiff then rested its case. 
Counsel for defendant then offered in evidence the proofs of loss 
and protest, for the purpose of showing how the loss occurred, and 
in connection therewith offered to show—First, that the Spartan 
was lost by reason of perils not insured against; second, that the 
vessel was lost by unseaworthiness; third, that she was lost by want 
of ordinary care and skill in her navigation, in that she was run in 
violation of the laws of Canada; that she should run at a moderate 
rate of speed in a fog; she was run without a lookout, and without 
soundings being taken; and generally to show the conditions under 





1889. | Richel eu & Ont. Nav.Co. vs. Thames & Mersey Ins.Co. 167 


which that loss was caused. The court ruled that, as the plaintiff 
had rested the case entirely upon the acceptance of the abandon- 
ment of the vessel, the defendant, before showing the conditions 
under which the loss was caused, should first produce some evi- 
dence tending to negative the acceptance of the abandonment. 
Some proofs were so offered, and the defendant was then permitted 
to show the manner in which it claimed the disaster happened. 
Proofs were offered by plaintiff in rebuttal of defendant’s theory of 
the cause of the disaster, but plaintiff insisted, and now insists, 
that the proofs show an abandonment to defendant as a total loss 
and an acceptance thereof by it. Upon this question the court 
charged the jury : *‘ Upon the first question, was there an abandon- 
ment and acceptance of the same by the defendant? I charge you 
that, if you believe from the evidence in this case that defendant 
received notice of the abandonment from plaintiff, and upon that 
point there can be no dispute among you, because notice of the 
abandonment was sent to defendant, and thereafter they got the 
steamer off, and brought her to Detroit, and caused her to be re- 
paired without consulting the plaintiff, and failed to tender her 
back to the plaintiff, or any one representing it, then this would 
amount to a constructive acceptance of the abandtnment, and 
plaintiff is entitled to recover, irrespective of what the cause of the 
stranding was.” The court further instructed the jury: “ As aiding 
your judgment, evidence has been submitted to you as to the strand- 
ing of the steamer Spartan and her course at the time of the acci- 
dent, as to the condition of the weather, the rate of speed at which 
she was going, the manner in which she was officered and equipped, 
and the kind of compass she carried, the length of time she had 
carried this compass, other trips she had made with this compass, a 
general description of the steamer, and the trade she was ii. The 
plaintiff contends that the steamer was lost by stranding accidentally 
on Caribon Island, on June 19, 1883. Defendant claims that the 
stranding and consequent loss was attributable to the negligence of 
the master and the unseaworthiness of the steamer. These are 
questions for you to consider and determine between the parties. 
I cannot say to you as a matter of law that the speed of the steamer 
at the time of the accident was negligence, or that the absence of a 
lookout was in itself negligence, or that the condition of the com- 
pass showed negligence. I leave those to you to determine from all 
the evidence in the case. You have heard the testimony as to the 
length of time the compass had been in use, the trips that had been 
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made with it, the manner in which it acted, and the opinion of ex- 
perts as to the compass, and the opinion of experts as to the other 
facts,—the running of the steamboat in this weather, and as to the 
lookout. From this evidence, und all the evidence in the case, you 
are to determine whether the steamer was lost through the negli- 
gence of those navigating her, or her unseaworthiness, and if she 
was the plaintiff cannot recover, and your verdict should be for the 
defendant. But if you find that she was seaworthy when she started 
upon the voyage upon which ske was lost, and that she was not 
lost through the negligence of those in charge of her, your verdict 
should be for plaintiff. Defendant has asked me to charge you 
that, if the defendant or its agent had no information of the fact 
that the Spartan was running at full speed in a dense fog, and with- 
out a lookout when she was stranded, defendant did not waive its 
right to contest the liability for a loss by efforts to ascertain the ex- 
tent of the damage, or even by giving orders to repair the same, if 
it did so, believing the loss was caused by a peril insured against; 
nor did the insurer, by such efforts or orders, in ignorance of the 
cause of the loss, irfevocably accept the alleged abandonment of 
said steamer. That I will give you with these modifications: If you 
believe that ¢he conduct of the defendant~and when I say defend- 
ant, I mean the firm of Crosby & Dimick, its general agents— 
amounted to an acceptance of the abandonment, and if they took 
charge of the repairs, and had them done, and failed to return her, 
that was an acceptance; but if they afterwards learned the facts 
just referred to in this request, and determined to contest their lia- 
bility upon the ground of negligence and unseaworthiness, then 
they should have so notified the plaintiff, and not have allowed the 
plaintiff to rest under the supposition that the abandonment was 
accepted. If you believe, after learning these facts, they remained 
quiet, giving the plaintiff no notice, so the plaintiff might have 
taken steps to have the steamer repaired or not, as it thought best, 
the defendant did waive its right to contest the liability upon the 
ground of negligence and unseaworthiness. AsI have stated, plaint- 
iff seeks to recover, first, upon the ground of an abandonment of the 
vessel to the insurer, and the acceptance of the same by the defend- 
ant. If you find that, it will not be necessary for you to determine 
whether the damage to the vessel exceeded 50 per cent of the cost. 
If it did exceed 50 per cent of the cost, then the plaintiff had the 
right to abandon the steamer as a constructive total loss. There- 
fore, if you do not find for the plaintiff on the first proposition, it 
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will be necessary for you to determine before you reach the second 
consideration whether the vessel was lost by stranding, and whether 
the damage to the vessel amounted to 50 per cent of her value. If 
it did not amount to 50 per cent of her value, then the plaintiff is 
not entitled to claim her as a constructive total loss.” 

At the close of the charge the court, at the request of the plaint- 
iff, submitted the following special questions to the jury :— 

(1) Did the owners of the Spartan, after she was stranded, abandon her to 
the insurers? Answer. Yes. (2) Did the insurers, after receiving notice of 
the abandonment, get her off, and bring her to Detroit? A. Yes. (3) Did 
the insurers, after the Spartan was placed in dry-dock, cause her to be re- 
paired? A. Yes. (4) Did the insurers, after the repairs were made, return 
the Spartan to her owners, or offer to do so? A. No. 

Defendant’s counsel requested the court to submit the following 
special questions to the jury for their finding: — 

(1) Was the Spartan stranded while running at full speed, without 
a lookout, in a dense fog? (2) Is a steamer on Lake Superior, run- 
ning twelve miles an hour, without a lookout, in a dense fog, navigated with 
ordinary care and skill? (3) Would not ordinary care and skill, and a good 
compass, have enable the Spartan to clear Caribon Island? (4) Did Captain 
Crosby, in directing strict supervision to be kept of the repairs put on the 
steamer, intend to accept an abandonment of the Spartan? (5) Did not 
Captain McGregor order Captain Swain to take the Spartan to Detroit for re- 
pairs? And was she not put in dry-dock by Captain MeGregor’s orders ? 

These special questions of defendants the court refused to sub- 
mit to the jury, except the first, upon which the court remarked: 
“There is no evidence that this vessel had a lookout in the sense of 
its being the duty of one particular man on the vessel to keep a 
lookout. The evidence tends to show that the man on watch, the 
captain or mate, acted as lookout. In the captain’s watch it was the 
second mate. The officer of the deck had charge of the vessel, and 
acted as lookout; but there is no evidence in the case that there 
was a special officer whose duty it was to act as lookout, and I sup- 
pose you should answer that question in accordance with the testi- 
mony in the case, that there was no special lookout other than the 
mate. I will refuse the balance of the questions.” The jury re- 
turned no answer to this special question. Verdict and judgment 
passed for the plaintiff for the full amount of insurance claimed. 
Defendant removes the case to this court bv writ of error. 

Ninety-nine errors are assigned. It would be fruitless for us to 
take up and discuss these several assignments of error, except in a 
general way. We have carefully read the testimony, the claims 
made by the respective parties, the charge of the court, and the 
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findings of the jury, and from the whole record we are of the opin- 
ion that the verdict and judgment must stand. The charge of the 
court is more favorable to the defendant than we think it entitled 
to. The jury have found specifically that the owners abandoned 
the steamer to the insurers; that after receiving notice of the 
abandonment, the insurers got her off, and brought her to Detroit; 
that they placed her in dry-dock, and caused her to be repaired; 
and that they did not return, or offer to return, her to the owners. 
It is claimed, however, by defendant, that admitting all these facts 
to be proven, yet, if it was done in ignorance on the part of the in- 
surers as to the cause of the loss, and believing that the loss was oc- 
casioned by one of the perils insured against, when in fact the loss was 
occasioned by perils not insured against, which facts did not come 
to the attention of the insurers until after the repairs were made, 
an acceptance of abandonment under such circumstances would not 
be conclusive upon the defendant, and it would have a right to 
open the whole controversy, and inquire into the cause of the loss; 
and if it did occur by perils not insured aguinst, or by the negli- 
gence of the parties having her in charge, or by unseaworthiness, 
these facts would defeat the plaintiff's right of recovery. We cannot 
agree with the counsel in this view. An abandonment once made 
anl accepted fixes the rights of the parties, and renders the insur- 
ers liable as for a total loss. Here was written notice, signed by 
the owners, that they abandoned her to the insurers. It is received 
by the insurers. They act upon it, take the vessel in charge, put 
her in dry-dock, cause her to be repaired at great expense, and re- 
tain possession. They do not return, or offer to return her to the 
owners. These acts amount to an acceptance. The title of the ves- 
sel passes to the insurers under such circumstances. The insurers 
had the right to refuse acceptance until they made inquiry into the 
cause of the accident, and if it was occasioned by any peril not in- 
sured against, or by the neglect of parties having her in charge for 
the owners, or her unseaworthiness, or other causes excepted in the 
policy, and if these facts were found to exist, liability would not 
attach; but it cannot be said that the insurers may do all the acts 
found to have been done by them in this case, without inquiry as 
to the cause of the accident,—make repairs to an amount exceed- 
ing 50 per cent of the value of the vessel, fail to return her, and 
make no offer of return, and, when an action is brought upon the 
policy, then for the first time set up a claim that the acceptance is 
not conclusive, and be permitted to make the inquiries as to the 
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cause of the accident they should have made before performing all 
these acts, which amount to an acceptance. It was held by this 
court on the former hearing that the form of the notice of abandon- 
ment was sufficient: 58 Mich., 142. In Transportation Co. vs. In- 
surance Co. (59 Mich., 214), this court said: “By the well-estab- 
lished principles of marine insurance a deed of abandonment is not 
essential to the right of either party, as the title passes, and prop- 
erty vests in the insurer, immediately on the abandonment. No 
particular form is necessary, and, unless required by the policy, 
need not be in writing.” The record shows that the notice of 
abandonment was not only received, but was acted on by the insur- 
ance company without objection, and they cannot now be heard to 
complain as to its form or sufficiencv. We think there was sufficient 
evidence to go to the jury of an acceptance of the abandonment, 
and that there was an acceptance by the acts of the defendant, 
and it is too late for it to recede. It became the owner because of 
the acceptance, and is therefor liable as for a total loss. We need 
not discuss the other questions, as this must be conclusive of the 
rights of the parties. The judgment of the court below must be 
affirmed, with costs. The other justices concurred. 


—- —- coe 


SUPREME COURT OF IOWA. 
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WESTERN MUTUAL AID SOCIETY.* 


The certificate of a benevolent society provided that it should be void ‘if the 
amount of an assessment was not received within thirty days of date of 
notice. 


Held, That a violation of the provision rendered the certificate absolutely 
void, not simply voidable at the election of the society. 


Held, That the waiver of prompt payments in the case of some individual 
members for satisfactory reasons, would not establish such a general cus- 
tom as would sustain a claim of waiver in this case, especially in the ab- 
sence of evidence of any knowledge on the part of the insured of such 
waivers. 

sscnaeipcapatiasbaedcttaagisialaasias! 


* Decision, by seevers C. J., Octuber 22, 1888. 
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UNITED STATES CIRCUIT COURT. 


SOUTHERN DISTRICT OF GEORGIA. 


M. NUSSBAUM & CO. 
Us. 
NORTHERN INS. CO. or Lonpon anp ABERDEEN ET AL.* , 


Where the State statute provides that an alienation of property insured and 
a transfer of the policy, without the consent of the insurer, voids the in- 
surance, but the hypothecation or creation of a lien thereon does not 
void,—held, that a deed to a creditor to secure a debt, with reservation 
of balance, and the right to redeem the pledge by payment, is not such 
alienation. 

Where the policy stipulates: ‘‘If the property be sold or transferred or any 
change takes place in title or possession, the policy shall be void,’’—held, 
that in the absence of precise stipulations identifying and forbidding 
the transaction, the deed pledging the property to secure a debt, coupled 
with retention of possession by the maker and the right to sell in usual 
course of his business and to redeem entirely by payment, is not such 
change of title as will avoid the insurance. 

Where the destruction of the property pledged to secure the debt would leave 
the debt still unpaid, the debtor in possession of the property pledged has 
an insurable interest therein, and the measure of his loss would be the 
value of the property burned, which otherwise would have gone to reduce 
his indebtedness. 


Messrs. Bacon & Rutuerrorp and Hitt & Harris, for Plaintiff. 
Messrs. R. F. Lyons and Duponr Guerry, for Defendants. 


Emory Speer, J. 

The plaintiff has brought seven actions upon as many insurance 
policies against the companies issuing them. The actions are on 
trial (the issues in each case being the same) before the same jury. 

Before submitting evidence the plaintiff has made a motion to 
strike certain pleas of the defendants, which are as follows: ‘“ And 
for further plea the defendant says it is not indebted, etc., because 
the insured Fried & Hecht, without the consent of defendant, 
alienated the property insured on the 27th day of November, 1886, 
for that on that day the said Fried & Hecht signed, sealed and de- 





* Decision rendered, January 3, 1889. 
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livered to M. Nussbaum & Co., a deed, a copy of which is hereto 
attached, by which they conveyed to M. Nussbaum & Co., the title 
to said property, and thereby voided the said policy of insurance.” 

The plaintiff moves that the third ground of the plea be stricken, 
which sets out the facts, as a reason why plaintiff's action should be 
defeated, that it is conditioned in the policy sued on, that “If any 
change takes place in the title of the property insured, without the 
consent of the defendant, whether by sale, transfer or conveyance, 
said policy shall be void,” and that such change did take place in 
the title of the property by the deed before mentioned. 

The deed referred to is set out in full as an exhibit to the plea 
and is in the following language :— 


State of Georgia, 2 

Bibb County. § 

This Indenture, Made this 27th day of November, 1886, between Fried & 
Hecht, a firm composed of Joseph Fried and Robert Hecht, of the county of 
Bibb of the one part, and M. Nussbaum & Co., a firm composed of M. Nuss- 
baum and Jacob R. Fried, of the county of Bibb, of the other part:— 


Witnesseth, That the said Fried & Hecht for and in consideration of the 
sum of eight thousand dollars in hand paid, at and before the sealing and de- 
livery of these presents, the receipt whereof is hereby acknowledged, have 
granted, bargained, sold, aliened, conveyed and confirmed, and by these 
presents do grant, bargain, sell, alien, convey and confirm, unto the said M. 
Nussbaum & Co., their heirs and assigns, all that stock of merchandise con- 
tained in the storehouse Number 103 Cherry Street, in the city of Macon, said 
State and county, now occupied by said Fried & Hecht, said stock of mer- 
chandise consisting principally of fancy goods, crockery, glass-ware, tin-ware, 
wood and willow-ware, notions, toys, etc., and every other species of personal 
property in said storehouse, including furniture and office fixtures; also all 
property that may be hereafter placed in said storehouse, whether differing 
specifically from said stock now on hand or not, and to which this deed is to 
attach. This deed is to attach on said stock for what is now due to the said 
M. Nussbaum & €o., and for all future purchases and advances, and any other 
indebtedness which may be incurred by said Fried & Hecht. This deed is to 
follow said stock of goods to any building to which they may be removed, 
also all notes, books and accounts now on hand, and all future notes and 
accounts made by said customers of said Fried & Hecht. 

This conveyance is intended to operate as provided in sections 1,969, 1,970 
and 1,971 of the Code of 1882, in regard to the sales of property to secure debts, 
and to pass the title of the property described into the said M. Nussbaum & 
Co.; and the debt hereby secured being one note, dated Macon, Ga., Novem- 
ber 27, 1886, and due one day after date, for the sum of eight thousand dol- 
lars; and the said Fried & Hecht hereby agree that if the debt, to secure 
which this deed is made, is not promptly paid at maturity according to the 
tenor and effect of the said note made at the execution thereof, then the said 
M. Nussbaum & Co., his agent or legal representative, may, and by these 
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presents are authorized to sell at public outery before the court-house door 
in the county of Bibb, to the highest bidder for cash, all of said property, or 
a sufficiency thereof to pay said indebtedness, with the interest thereon, and 
the expenses of the proceeding, including fees of attorneys, if incurred, not to 
exceed 10 per cent after advertising the time, place and terms of sale in the 
Telegraph, a newspaper published in Macon, Ga., once a week for four weeks; 
and the said M. Nussbaum & Co., his agent or legal representative, may make 
to the purchaser or purchasers of said property good and sufficient titles in 
fee simple to the same, thereby devesting out of the said Fried & Hecht all 
right and equity that they may have in and to said property, and vesting the 
same in the purchaser or purchasers aforesaid. The proceeds of said sale are 
to be applied: — 

First, to the payment of the said debt and interest, and the expenses of this 
proceeding; the remainder, if any, paid to the said Fried & Hecht. The said 
M. Nussbaum & Co., his agent or legal representative, shall be authorized to 
proceed immediately to put the purchaser or purchasers in possession; the 
said Fried & Hecht covenanting and agreeing to surrender the same without 
let or hindrance of any kind. 

In Witness Whereof, The said Fried & Hecht, and his wife who hereby con- 
sent to the execution of this deed, have hereunto set their hands and affixed 
their seals, and deliver these presents the day and year first above written. 

JOSEPH FRIED, (L. 8.) 
Rospert Hecut, (L. 8.) 
FRIED & HeEcurt. (L. 8.) 
Signed, sealed, and delivered in the presence of 
T. W. GROVER, 
J. T. RopGers, 
Not. Pub. Bibb Co., Ga. 


The clause of the insurance policy upon which defendant relies is 
as follows:— 


Or if the property be sold or transferred, or any change take place in title 
or possession, whether by legal process or judicial decree, a voluntary trans- 
fer or conveyance, this policy shall be void, any custom or usage of trade or 
manufacture to the contrary notwithstanding. 

The defendant insists (1) that the deed was an alienation of the 
property insured; (2) that even if it would not be such an alienation 
as would void the policy, it is, under the peculiar terms of the pol- 
icy, such a “change in. the title,” by voluntary transfer and convey- 
ance, as will have this effect. 

The question presented by the motion has been debated by the 
counsel for either party with unusual clearness, brevity and pre- 
cision of statement. It is of vital importance, for if the pleas are 
sustained, the actions will, of course, be defeated. It will be con- 
ducive, perhaps, to logical methods on account of the character of 
the pleas to consider first the argument of defendants’ counsel; for 
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in fact they assume the initiative although the formal motion was 
made by plaintifts. 

It is insisted that the deed set out in the plea is a distinct and 
undeniable violation of section 2,807 of the Code of Georgia. This 
provides that “An alienation of the property insured and a trans- 
fer of the policy, without the consent of the insurer, voids it; but 
the mere hypothecation of the policy, or creating a lien on the prop- 
erty, does not void.” 

It is insisted that, since the deed in express terms conforms to 
section 1,969 of the Code of Georgia, it passed the legal title and 
was an absolute conveyance. The section last referred to is a local 
statute intended to give a prime and first right to the debt-paying 
value of the property, so conveyed, to the grantee, of the instru- 
ment executed under its provisions. 

Section 1,969 provides: ‘* Whenever any person in this State 
conveys any real property by deed to secure any debt to any per- 
son loaning or advancing said vendor any money, or to secure any 
other debt, and shall take a bond for titles back to said vendor upon 
payment of such debt or debts, or shall in like manner convey any 
personal property by bill of sale, and take an obligation binding the 
person to whom said property was conveyed to reconvey said prop- 
erty upon the payment of said debt or debts, such conveyance of 
real or personal property shall pass the title of said property to the 
vendee and shall be held by the courts of this State to be an abso- 
lute conveyance, with the right reserved by the vendor to have said 
property reconveyed to him upon the payment of the debt or debts 
intended to be secured agreeable to the terms of the contract, and 
not a mortgage.” 

It is important also to consider another section (1,971) of the code 
—a part of the same act. Itis as follow: “The vendor’s right to 
a reconveyance of the property upon his complying with the contract 
shall not be affected by any liens, incumbrances or rights which 
would otherwise attach to the property by virtue of the title being 
in the vendee; but the right of a vendor to a reconveyance shall be 
absolute and permanent upon his complying with his contract with 
the vendee according to the terms.” 

It is urged, for the defendant, with great earnestness, that the in- 
strument is called a deed; that it grants, bargains, aliens, conveys 
and confirms; that it gives an absolute right to sell; that it confers 
absolute seisin upon Nussbaum; and that the statute and repeated 
decisions of the supreme appellate court of the State leave it no 
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longer open to dispute that under such a conveyance the title abso- 
lutely passes. In support of this proposition, among many others 
the following cases are cited: Roland vs. Coleman, 76 Ga., 652; 
Pearson vs. State, 55 Ga., 660; Carswell vs. Hartridge, 55 Ga., 412; 
Behn vs. Phillips, 18 Ga., 466. 

In reply to the contention of the defendants’ counsel the plaintiff 
makes the broad assertion, that if the deed or other instrument to 
alienate or change the title is given to secure a debt, with the right 
existing, either by operation of law or by express reservation, to re- 
deem the property pledged, it is neither an alienation nor, in the 
absence of an express stipulation identifying the conveyance and 
forbidding it, such a change of the title as will avoid the insurance. 
For the maintenance of this proposition great reliance is placed 
upon the decision of the Supreme Court of Georgia. Va. F. & M. 
Ins. Co. vs. Feagin, 62 Ga., 515. 

In that cuse the policy construed made the insurance void in case 
of “any sale, transfer or change of title in the property without the 
company’s consent indorsed on the policy.” 

It was pleaded there that the insured had no title at the time of 
insurance. They had simply an interest under a bond for titles. 
The property had been previously transferred to one Ogden as 
trustee, to secure a debt due a trust association; and the trustee 
had in the same conveyance bound himself to reconvey to the 
assured, on the payment of the debt due to him. Jn that case also 
there was the same language of conveyance as in this before the 
court. There, as here, possession was left to the grantor-- the 
assured. There, as here, the grantee had the power upon default to 
take possession of the property, to bargain or sell at public or private 
sale, to execute titles and give possession to the purchaser, to apply 
the proceeds, first to the payment of the note, and then to aceount 
for any balance to the parties insured. 

There is this difference: in that case there was an indorsement 
on the policy, that the loss, if any, is made payable to the trust 
association, viz.: the debtor intended to be secured, and this was 
done with the consent of. the insurance company; but that feature 
was not alluded to in the decision. The jury found for the plaintiff, 
and a motion for new trial was made, among others, upon the fol- 
lowing ground: “ because the court charged that the deed to Ogden, 
trustee, was only a lien and did not, without more, invalidate the 
policy; that it did not amount to a sale, there being no change of 
possession or steps towards that end.” 
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Upon these facts the court held that while the legal title passed, 
it passed to a trustee partly for the use of the assured; in fact to 
secure a debt of his and with the express feature to account to him 
for the balance. While ejectment might have been maintained upon 
the deed, still the equitable title—the real title and the possession 
with rents and profits—remained in the assured, who still held an 
insurable interest. “The spirit and the reason of the law in respect 
to the insurance,” said the court, “is that the assured must not so 
alienate the property as to make the insurer trust to another to take 
charge of the property instead of the man with whom he bargained 
and whom he was willing to trust.” 

This would seem a practical and acceptable statement of the 
philosophy of this rule. How does the case before the court differ 
from the decision just quoted? In nothing save that there the in- 
strument of conveyance did not expressly refer to section 1,969 of 
the code. But that section was then of force; and in substance and 
operative language the deed was as perfectly conformable to the 
statute as the deed here. In truth the language of the instruments 
is practically identical; neither conveyed an indefeasible title, and 
the law then, and now, provided, in the last clause of the. statute 
above quoted, that “the right of a vendor to a reconveyance shall 
be absolute and permanent upon his complying with his contract 
with the vendee according to the terms.” : 

Can it be doubted, then, that Fried & Hecht had the right to re- 
deem these goods by- the payment of their debt to Nussbaum, to se- 
cure which the conveyance was made ? 

The converse is admitted; and in the absence of special stipula- 
tions as to what alienations or changes in the title shall invalidate 
the policy, so long as any interest remains in the assured—that is 
so long as he retains an insurable interest therein—the policy is 
operative to protect thatinterest: 1 Wood, Ins., p. 701 and authorities. 

Again; it is evident that the destruction by fire of this property 
transferred to Nussbaum, would in no sense release Fried & Hecht 
from the payment of the debt which it had been transferred to se- 
cure, since in that event they would be deprived of the right to 
credit its value upon the debt. The measure of their loss would 
have been the value of the property itself; otherwise, it would 
have gone to their credit : Wood, Ins., p. 701, 

Certainly this was an insurable interest, insurance being a com 
tract of personal indemnity. No person can either enter or remain 
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in acontract to insure property in which he personally has no inter- 
est; but as long as his interest, legal or equitable, is of a charac- 
ter that, in case of injury he would sustain a pecuniary loss, the 
contract is valid. In the case of a pledge to a creditor the assured’s 
rights are not lost until the full title vests in the purchaser, with- 
out any right of redemption on the part of the assured or his cred- 
itors : Strong vs. Manufacturers Ins. Co., 10 Pick., 40; Bragg vs. 
New England Mut. F. Ins. Co., 25 N. H., 289. 

Here the title passed, but the right of redemption is not only ex- 
pressly reserved by the conveyance, but by operation of law. We 
hold, therefore, that there was no such alienation as avoided the 
insurance. 

Now, does the stipulation of the policy against any “change in 
title” or “transfers” have this effect? Many cases were cited by 
counsel for the defendant to show that it had. 

In Appleton Iron Company vs. British America Assurance Com- 
pany (46 Wis., 23), it was held that a conveyance of the fee and 
taking back a mortgage for the purchase mcney was sufficient to 
put an end to the policy. 

In Springfield Insurance Company vs. Allen (43 N. Y., 389), where 
the assured was simply a mortgagee, the transfer of the property 
mortgaged avoided the insurance. 

In Savage vs. Howard Insurance Company (52 N. Y., 502), the in- 
sured sold, and took back a mortgage for the purchase money. 

In Adams vs. Rockingham Mut. F. Insurance Company, (3 Ben- 
nett, F. Ins. Cas., 30, 29 Maine, 292), it was held, in 1849, that 
where the insured made an absolute deed, and took back an un- 
sealed promise to reconvey, that it voided the insurance; but the 
unsealed promise to reconvey was of no effect as title, and so the 
conveyance was absolute. The court besides expressly held that 
the conveyance had none of the equitable incidents of a mortgage, 
and moreover the agreement to reconvey had been canceled by the 
erasure of the name of its maker. The conveyance being absolute 
upon the face of the deed, it cannot, says the court, be assumed 
that the title was defeasible. 

In Edmands vs. Mutual Safety Insurance Company, (4 Bennett, F. 
Ins. Cas. 540 (Mass.), 1 Allen, 311), the avoiding language was, 
“all alterations in the ownership, situation or state of the property 
in any material particular.” This is a strong case for the defendants 
here. But the court says plainly that the “provision in the policy 
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was different from any that has been contained in any other policy 
that has come before the court for interpretation.” 

In Western Insurance Company vs. Riker, (10 Mich., 279), the 
conveyance was absolute on its face, with nothing whatever to show 
a reservation of any character to the insured, and it was attempted 
to show this reservation by parol. Here the reservation is in the 
face of the deed as well as in the statute. 

In McIntire vs. Norwich Insurance Company, (5 Bennett, F. Ins. 
Cas., 251, 102 Mass., 230), there was a special provision that the en- 
try of a foreclosure of a mortgage would avoid. This was a special 
identification of a forbidden act; and the court says that the defend- 
ants might well be unwilling to continue to insure property which is 
so situated that its destruction by fire might be the easiest or only 
way to make it beneficial to the assured. That is not true in this 
case. 

The court has with care compared and considered every case 
cited by the defendant’s counsel in their able and exhaustive argu- 
mert, and has been unable to find a case where, under the general 
terms of the policy, “any change or transfer of title,” it has been 
held that a transfer to secure a debt with express reservation of in- 
terest in the property or its proceeds rendered the insurance in- 
valid. 

On the other hand, the decision in 62 Georgia, supra, is a reliable 
precedent to the contrary; and while the court, upon a general 
question of commercial jurisprudence like this, might not be bound 
to adopt the conclusions of the State Supreme Court implicitly, yet 
it is always happy to do so whenever possible. The reasoning of 
the court in that case (Virginia Insurance Company vs. Feagin), is 
clear and strong; and its effect upon the judicial mind throughout 
the country will be largely enhanced, when it is noted that the la- 
mented Chief Justice Jackson pronounced the decision, and that the 
austere, rigorous and penetrating intelligence of Warner assented 
to its conclusions. 

It is the duty of the court, whenever proper, to assert and protect 
the great and beneficent mission of insurance. On the other hand, 
forfeitures are not favored by the law; and, in the language 
of the supreme court of this State (Mobile Insurance Com- 
pany vs. Coleman, 58 Ga., 256): “Insurance is business, and not 
elaborate and expensive trifling. Of course, what is in any degree 
material should be allowed its due effect, but the absolutely im- 
material should count for nothing.” 
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In conclusion, it would seem that if a debtor was debarred from 
making a lawful pledge of his assets to secure a creditor, by a threat- 
ened avoidance of insurance, it might have a most injurious effect 
upon commercial confidence; and if the insurance companies desire 
to invalidate policies under such conditions, they must make their 
provisions express, and leave nothing of ambiguity for construction 
and interpretation. 

The motion to strike the plea is sustained. 


SUPREME COURT OF WISCONSIN. 


CAMPBELL 
vs, 
AMERICAN FIRE INS. CO.* 


There was uncontradicted evidence that the agent agreed to write a policygof 
a specified amount and duration for a specified premium. The agent, 
however, testified that he suggested that the company might be unwilling 
to carry the risk. No policy was in fact written, nor was the risk re- 
ported to the company. 


Held, That there was a completed agreement to insure though the premium 
was not paid, and an action for damages for breach of contract would lie. 


Held, That the damages was the amount to be insured within the value of the 
property and which was destroyed by fire. 
It could not be alleged that other property was present which increased the 
risk and which was not disclosed, in the absence of any previous inquiry. 
After notice in such case, proofs of loss in compliance with a policy if issued, 
cannot be demanded. 
Winans & Hyzer, for Appeltant. 


Feruers, Jerrris & Suira, for. Respondent. 
Taytor, J. 


The respondent brought this action against the appellant to re- 
cover the value of a quantity of hay owned by him, and which had 
been destroyed by fire on the 18th day of July, 1887. The facts 
stated in the complaint, and established by the evidence on the trial: 
of the action, and upon which the respondent claims the right to re- 
cover of the appellant the value of the hay so destroyed, are sub- 
stantially as‘follows: The respondent alleges in his complaint that 


* Decision rendered, December 4, 1888. 
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one Burr Sprague was an agent of said insurance company, residing 
at the village of Brodhead, in this State, and was duly authorized 
by said company to make contracts of insurance against loss by fire, 
on behalf of said company, and issue the policies of said company 
therefor. The complaint then contains the following allegations :— 

That on and prior to the 2d day of July, A. D. 1887, this plaintiff was the 
owner of and in possession of a large quantity of baled hay, of the value of 
about $1,200, which said hay was situated, located, and stored upon lands 
within the village of Brodhead, Green County, Wisconsin, in a tobacco shed 
owned by one J. B. Kirkpatrick, and in possession of Jacob Bush, situated in 
block 206, in said village of Brodhead. That said hay was owned by and was 
in possession of the plaintiff herein. That said hay was on the 2d day of 
July, 1887, and on the 18th day of July, 1887, and just before and at the time 
of the tire hereinafter mentioned, of the value of about $1,200; that on the 2d 
day of July, 1887, this plaintiff made an agreement with the above-named 
defendant, through its agent, the said Burr Sprague, for the insurance of 
said hay by said defendant against loss or damage by fire to an amount not 
exceeding $500, for the sum of $3 premium, said insurance to run for a period 
of six months from the 4th day of July, A. D. 1887, at twelve o’clock noon, to 
the 4th day of January, A. D 1888, at twelve o’clock noon, upon the hay 
above described; that this plaintiff, in consideration of said insurance, 
agreed to and did pay the said defendant $3 premium on such insurance ; 
that on the 2d day of July the said defendant, by its agent, Burr Sprague, 
agreed to and with this plaintiff that the said defendant would write a policy 
of insurance on said hay so as to protect said plaintiff from loss or damage 
thereon to an amount not exceeding $500, which said insurance and policy 
was to take effect and be in force for six months from and after the 4th day 
of July, A. D. 1837, at twelve o’clock noon; that the policy so agreed to be 
written was never delivered to this plaintiff, and this plaintiff is informed 
and believes that the same was never written by the said defendant, or its 
agent ; that on or about the 19th day of July this plaintiff demanded of the 
said defendant and its said agent said policy so agreed to be written; that 
he was then informed by said Burr Sprague that no policy had been written ; 
that on the 18th day of July, A. D. 1887, the said hay was totally de- 
stroyed by fire, and rendered valueless. 

The complaint further@lleges that the plaintiff had procured no 
other insurance upon said hay previous to its destruction by fire as 
stated; that he notified the appellant company of the destruction of 
said hay by fire, and demanded pay for the value of said hay so de- 
stroyed, not excceding $500, and that the appellant refused to pay 
for the same or any part thereof. The answer denies that the 
agent, Burr Sprague. had authority to make the contract of insur- 
ance set forth in the complgint; denies having knowledge sufficient 
even to form & belief as to whether the plaintiff was the owner of 
the hay described in the complaint, or as to whether such hay was 


destroyed by fire, as alleged in the complaint, and requires plaintiff 
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to make proofs of said facts; denies making any agreement to insure 
said hay for any sum or for any length of time, for the premium of 
three dollars, or any other premium; denies that plaintiff agreed to 
pay said three dollars, or any other sum, for such insurance; denies 
that any policy was written or agreed to be written on said hay, as 
alleged by the plaintiff. The answer then admits the receiving of a 
notice of the loss, but claims that the same was not a sufficient no- 
tice. The answer then sets up the form of the policy the company 
would have issued, if one had been issued in conformity to the 
claim made by the plaintiff, and sets up that by the terms of such 
policy no action could be maintained against the company for any 
loss thereunder until sixty days after proofs of loss had been given 
to the company, as required by said policy; and alleges that this 
suit is prematurely brought. The answer also sets out at length 
the conditions of their policies in regard to proofs of loss, and al- 
leges that the plaintiff has failed to make proofs of loss, as required 
by such policies, and for that reason cannot recover in this action. 
The answer also sets up other conditions of the policies of said com- 
pany in regard to surveys and representations and statements made 
by the insured in regard,to the insured property, and alleges that 
the plaintiff, in violation of the said terms and conditions, concealed 
from the defendant company and its agent certain facts as to what 
other property there was in the building in which the hay was sit- 
uated at the time he applied for insurance thereon, as stated in his 
complaint; and alleges that the other property in said building 
greatly increased the risk and danger from fire; and alleges that by 
reason of this concealment the contract for insurance alleged to 
have been made with the agent of the company, if so made in fact, 
was rendered null and void. 


On the trial it was clearly established by the evidence of Burr 
Sprague that he was the agent of the defendant, and had full author- 
ity to take risks against fire for said company, and issue their poli- 
cies covering such risks. And no contention is made on the hearing 
of this appeal that such agent could not have bound the company 
by issuing a policy of insurance upon the hay in question. The ev- 
idence in regard to the contract of insurance is the evidence of the 
plaintiff and of said agent Sprague. The plaintiff testified as fol- 
lows :— 

I saw Mr. Sprague about that hay on the 2d day of July, 1887, about 5 


o'clock pP. M. He was sitting on a dry-goods box in frout of Terry’s store. I 
had a conversation with him about that hay. I said ‘Sprague, I have got a 
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little baled hay that I want to get insured.” He says, *‘ Where is your hay?’ 
I told him it was in Jake Bush’s tobacco shed. He said, ‘‘ How far is that 
shed from his house?” I told him the shed was in the northeast corner of 
the block, and his house was in the northwest corner,—just across,—oppo- 
site He says, ‘‘How much have you got, and how much insurance do you 
want on it?” I said $500. He said, ‘‘I can write you in the American Fire 
Insurance Company, the same that your ice-house was insured in;” or he first 
asked, ‘‘ How long do you want it?” I told him two or three months, and he 
says, ‘‘ You better have it for six months. It will cost you no more for six 
months than it will for two or three months.” ‘ Well,” said I, ‘all right.” 
Says he, ‘I will write you the risk for $3.” He says, ‘‘ Really, the rates would 
be only $2.50. but I cannot write a policy for less than $3.” I says, ‘‘ That is 
all right; that was cheaper than I expected to get it.” I told him I was fear- 
ful about the4thof July. It was so dry that it might get on fire. ‘‘Oh,” said 
he, ‘‘I will have the policy take effect on the 5th of July, at noon.” 

The 4th of July was on Sunday. Sprague’s testimony on the 
same subject is as follows:— 

“On July 2, 1837, Mr. Campbell told me he wished some insurance on 
soine hay he had,—an amount of hay on which he wished insurance. I asked 
him as to the condition of the hay, whether it was loose bay or baled hay, 
and he said it was baled hay. I asked him where it was. He said it was in 
the Bush barn, on what is known the ‘Bush block;’ and I asked him how 
much he had there, and he said ‘*$800 or $1,000 worth,” somewhere along 
there.- I asked him how much insurance he wanted. He said he wanted 
$500 insurance. I asked him if he pressed hay there in the barn. He said, 
‘‘No;” he pressed it away from there, and stored it there. I asked him if 
there was any loose hay in the barn—unpressed hay. He said, ‘‘No.” I then 
asked him if he knew the distance between that barn and the house, and par- 
ticularly whether it was more than 100 feet. I said to Mr. Campbell that in- 
surance companies did not like to take insurance on barns or property in 
barns, except private barns in connection with dwellings, and I did not know 
whether the company would carry it,—the company that Thad. He asked 
me the rate, and I asked him how long he wanted to insure. He said, ‘‘ Six 
months.” I told him that the rate for a private barn in connection with a 
dwelling was the same as a dwelling,—1 per cent for three years, or } per 
cent for one year; that this was worth more, and I would fix the rate at 
3 per cent for half a year, or $2.50 for $500; and then I added that companies 
did not like to have a policy written for less than $3, and I would have to 
charge him $3 any way. He asked me if I would write it for that. I said I 
would, but I doubted whether the company would carry it, but I would write 
it and report it; and the company was also named. I recollect that I said to 
him that perhaps the American of Philadelphia, having his other risks, he 
being a patron of the company, might carry it for him. My recollection is 
that I said to him it was a kind of risk not desirable, and I did not know 
whether the company would carry it after it was written and reported. He 
had insurance in the same company at the time. I did not write any policy, 
or make any entries of this in my register. I didn’t report it to the company 
till after the fire. * * * The conversation was on Saturday, after the usual 
business hours, —after I had closed my office. : 
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This is all the evidence given on either side in regard to the con- 
tract, and it appears to us to be conclusive upon the question 
whether a contract to insure was made. The plaintiff testifies that 
there was an agreement to write the policy for $500 for six months, 
to take effect from 12 o’clock noon on the 5th day of July, for a 
premium to be paid by him of three dollars. The agent of the de- 
fendant testifies to the same thing, except he does not say when it 
was to take effect; but he does say that he agreed to write the policy 
for six months for the agreed premium of three dollars, but is silent 
as to when it was to take effect; so that the only evidence on that 
point is the uncontradicted evidence of the plaintiff that it was to 
take effect at noon of July 5, 1887. The proof that the hay to be 
insured was destroyed by fire on the 18th of July, 1887, is not 
questioned, nor is there any question made as to the value of the 
hay destroyed. Neither is there any dispute, but that the plaintiff 
demanded the policy after the fire, and the defendant refused to 
deliver it; nor that he notified the company of his loss, and then 
demanded payment before he commenced this action. The conten- 
tion of the counsel for the appellant, that the evidence of the agent 
of the company contradicts the evidence of the plaintiff in any ma- 
terial point is not sustained by the record. He admits that he 
agreed to issue the policy, but claims that he suggested to the 
plaintiff that the company might be unwilling to carry the risk after 
he reported it to the company. He never did report it to the com- 
pany, and the company did not refuse to carry the risk before the 
loss occurred. Under this evidence it is clear that if the agent had 
issued the policy as he admits he agreed to, the company would 
have been bound by it until it gave notice that it elected to cancel 
the same, and if no notice that it chose to cancel the same had been 
given before a loss, it would be too late to affect the liability of the 
company to the plaintiff. All the evidence on the subject of the 
contract being before the court, and there being no material contra- 
diction as to what the facts were, it seems to us that the? learned 
circuit judge was correct in directing a verdict for the plaintiff upon 
that question. That the evidence established a contract to insure, 
as claimed by the plaintiff, although the premium was §$not paid, is 
settled by the decision of this court in the case of King vs. Insur- 
ance Co. (58 Wis., 508), and the case at bar is distinguished from the 
ease of Taylor vs. Insurance Co. (47 Wis., 365) exactly as the case 
in 58 Wis., is distinguished. This case and the case in 58 Wis are 
cases where te plaintiff bases his action upon the breach of a con- 
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tract to insure, and the case of Taylor vs. Insurance Co., was an 
action upon a policy of insurance, as though issued and in force, 
although a policy had not, in fact, been issued. 

That a person may maintain an action to recover damages for the 
breach of a contract to insure, is well established by the authorities, 
and the damages in such a case is the sum which the policy was to 
insure, if the property to be insured, and which was destroyed by 
fire during the time of the life of the policy, asit was agreed to be 
issued, was of the value to be insured by the policy. Upon this 
question there is no dispute. If the company is liable at all it is 
liable for the $500. What was said by this court in the case of 
King vs. Insurance Co., supra, is strictly applicable to the facts in 
this case, and the ruling in that case is supported by the elementary 
writers upon the subject of insurance, as well as by the authorities: 
King vs. Insurance Co., supra; Iron Co. vs. Insurance Co., 26 Wis., 
78; Scott vs. Insurance Co., 53 Wis., 238; Strohn vs. Insurance Co., 
37 Wis., 625; Mechler vs. Insurance Co., 38 Wis., 665; Fleming vs. 
Insurance Co., 42 Wis., 616; Rockwell vs. Insurance Co., 4 Abb. Pr., 
179; Taylor vs. Insurance Co., 47 Wis., 365; Carpenter vs. Insur- 
ance Co., 4 Sandf. Ch., 408; Perkins vs. Insurance Co., 4 Cow., 645; 
Kelly vs. Insurance Co., 10 Bosw. 82; Lightbody vs. Insurance Co., 
23 Wend., 18-24; Ellis vs. Insurance Co., 50 N. Y., 402-405; Insur- 
ance Co. vs. Insurance Co., 19 How., 321; Trustees vs. Insurance Co., 
19 N. Y., 305; 1 Wood, Ins. § 11, and cases cited in note 7; Baile vs. 
Insurance Co., 73 Mo., 371-387. 

It is also objected by the learned counsel for the appellants that 
there was no valid contract to insure, because the premium was not 
in fact paid. This objection was overruled by this court in King 
vs. Insurance Co, supra. It is very clear this is no valid objection 
to the contract. The evidence shows that the premium was 
agreed upon, and that there was an implied promise on the part 
of the plaintiff to pay the same. A promise to pay by one party 
is always held to be a sufficient consideration to sustain a promise 
to do some act by the other party, and, as was said in the case 
above quoted, in order to relieve itself from its promise to issue 
the policy, it should have issued and tendered it, and demanded 
the premium, or it should have notified the plaintiff that he must 
pay the premium before the policy would be issued. Nothing of 
the kind was done in this case. 

The offer of the company to show on the trial that the plaintiff did 
not disclose the fact that the barn contained some other property 
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than the hay insured, was properly rejected upon two grounds: First, 
it is not alleged in the answer that there was a fraudulent conceal- 
ment of the facts sought to be proved; and, second, the fact that 
these things were 1n the barn would not avoid the contract to insure, 
as no inquiry was made by the agent in regard to them at the time 
of making the contract, although he did question the plaintiff in re- 
gard to the situation of the barn. Not having questioned the plaint- 
iff as to what the barn contained, he cannot now claim that it con- 
tained other property which increased the hazard of insurance, 
unless he can show that the plaintiff concealed the facts fraudulently ; 
and there is, as stated above, no such allegation in the answer. See 
Duubar vs. Insurance Co. 

The objection that the plaintiff did not make proofs of loss as re- 
quired by the policies issued by the company, and as would have 
been required by the policy had one been issued according to the 
agreement, is no defense to the action upon the contract to issue a 
policy and a refusal by the defendant. This point was expressly 
decided against the contention of the company in Baile vs. Insurance 
Co., supra. In that case the court say: “The company cannot be 
allowed to say to the plaintiffs: ‘If we had issued you a policy it 
would have to contain a certain condition, and, as you have not com- 
plied with that condition, which the pulicy we would have issued 
would have contained, therefore you cannot recover.’ This is cer- 
tainly a most remarkable defense to interpose.” See, also, upon this 
subject, Insurance Co. vs. Robinson, 56 Pa. St. 266-267. The de- 
fendant company had notice of the loss sustained by the plaintiff, 
and although the notice was not given in the particular form re- 
quired by their policies, it was sufficient to entitle the plaintiff to 
maintain his action for a breach of the contract to issue a pelicy. We 
think no further proofs of loss were required for the further reason 
that the company denied all liability on the ground thetit never had 
agreed to insure, and in fact never had insured, the plaintiff's prop- 
erty in any way. This court, as well as all other courts, hold that 
when the insurer denies all liability for the loss on the ground that 
there has been no insurance, or that the policy, if one has been 
issued, is void on the ground of fraud or otherwise, then the com- 
pany cannot insist upon a strict compliance with the terms of the 
policy as to the manner of making proofs of loss. See King vs. 
Ins. Co., supra; McBride vs. Ins. Co., 30 Wis. 562-568; Parker vs. 
Ins. Co., 34 Wis. 363; Harriman vs. Ins. Co., 49 Wis. 71-82. We find 
no error in the record. The judgment of the circuit court is affirmed. 
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COURT OF APPEALS OF NEW YORK. 


vs. 


IDA M. PAUL, as Apmrinisrratrix, Etc., Respondent, 


TRAVELERS INS. CO., Appellant.* 


An accident policy stipulated that it should not be liable except for bodily 
injuries through external, violent, and accidental means, or in the 
event of death, occasioned by bodily means received as above, nor should 
it extend to any bodily injury of which there should be no external and 
visible sign upon the body, nor to any death caused by inhaling gas. The 
insured died from inhaling gas from an open burner while asleep. 


Held, That the inhaling gas excepted referred to voluntary inhalation of an 
anesthetic. 


Held, That the required external and visible injury was limited to cases of 
temporary injury. 


Held, That the gas was an external and violent means, and the death was ac- 
cidental within the policy. 


. Louis Marswaty, for Appe'lant. 

Wm. 8. Anprews, for Respondent. 

Gray, J. 

This record contains no other evidence or proofs than are embodied 
in a paper entitled “ Statement of facts and stipulation of attorneys,” 
which was submitted by the counsel to the trial judge. Upon this 
stipulation the trial judge found, among others, the following as 
facts: “That on December 3d, 1884, and during the continuance of 
the said certificate or policy of insurance, the said Matthew L. 
Paul died; that at the time of his death he was stopping as a guest 
at the Sturtevant House in New York City; that he went to bis 
room in said hotel between ten and eleven o’clock p. m. of December 
2, 1884; that at some time after he went to his room, the gas therein 
became turned on; that at about two o’clock of December 3, 1884, 
the said Paul was found dead in his bed; that the room was tightly 
closed and the atmosphere therein was filled with illuminating gas; 
that the said Paul lay on his bed like a man asleep, without any 





* Decision rendered March 5, 1889. 
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outward indications that he was dead and without any external or 
visible signs of injury upon his body; that the death of said Paul 
was caused by his breathing the atmosphere of said room, full, as 
aforesaid, of illuminating gas.” And the judge also found as a fact 
“that the death of said Paul was occasioned by accidental means.” 

The defendant resists a recovery upon the policy of insurance on 
the ground that the deceased came to his death by the inhaling of 
gas, within the meaning of the policy, and from such a cause of 
death no right of action arises. 

The sole question presented, therefore, is as to the proper inter- 
pretation of the policy of insurance issued to the plaintiffs intes- 
tate. By its provisions the person insured is indemnified, in a cer- 
tain sum per week, “against loss of time, not exceeding twenty-six 
consecutive weeks, from the happening of such accident and injury 
as shall, independently of all other causes, immediately and wholly 
disable and prevent him from the prosecution of any and every kind 
of business by reason of bodily injuries —through external, violent, 
and accidental means; or in the event of death, occasioned by bod- 
ily injuries received as aforesaid, when resulting within ninety days 
from the happening thereof, and in such event only, will pay the 
sum of $3,000—provided always that this insurance shall not extend 
to any bodily injury of which there shall be no external and visible 
sign upon the body of the insured; nor to any death or disability 
which may have been caused by hernia, bodily infirmities; nor by 
the taking of poison, contact with poisonous substances, or inhaling 
of gas, or by any surgical operation, or medical treatment; nor to 
any case except where the injury is the proximate and sole cause of 
the disability or death.” 

With great ingenuity and ability the counsel for the litigants have 
argued in support of their respective positions; the one that Paul’s 
death was the result of an accidental cause which was covered by 
the fair and reasonable interpretation of this policy; and the other, 
that by language clear and unambiguous, which leaves no office for 
interpretation to perform, such a death was expressly excepted in 
the instrument of insurance. 

A cxreful consideration of this instrument and of the scope and 
design of its provisions leads us to the conclusion that the appellant 
must fail in his contention. At the foundation lie the facts, con- 
ceded and found, that there was a death caused by accidental 
means and that the accidental means were the decedent's 
“breathing the atmosphere of the room full of illuminating 
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gas.” The absence of any external and visible sign upon 
the body of the insured, presents no embarrassment. We 
do not understand the clauses of this agreement to require such 
asign as a prerequisite to the right of recovery in case of death. 
We consider that point of construction to have been covered by the 
decision of this court in Mallory vs. Traders’ Ins. Co. (47 N. Y., 52). 
In that case the body of the deceased was found ina pond. The 
policy was one embracing causes only, where the death was caused 
by an injury received from an accident and contained this clause : 
“ Provided aiways that no claim shall be made under this policy by 
the insured in respect of any injury, unless the same shall be caused 
by some outward and visible means.” Grover, J., delivering the 
opinion of the court, held “The construction put upon the contract 
in the charge was correct. That construction was that the terms, 
outward and visible means, applied only to injuries not causing 
death in three months, but to such only as entitled the deceased to 
certain sums from the company during their continuance as provided 
by the policy.” 

In the present policy the proviso that the insurance shall not ex- 
tend to any bodily injury, of which there shall be no external and 
visible sign upon the body of the insured, clearly has reference to a 
claim made under it for the weekly indemnity. Such a provision, 
obviously, was designed as a proper precaution to guard the com- 
pany against a liability upon a fraudulent claim by the insured for 
indemnity for bodily injuries, of which the only evidence might be 
the word of the person. 

This policy, like any other contract between parties, is to be con- 
strued not merely by the letter, but by the spirit. We must read 
it in connection with the whole subject matter to which it relates, 
and give to language its ordinary and natural meaning. If, then, 
the intention of the parties becomes manifest, such intention must 
prevail. Now, what was the case here of these parties? The de- 
ceased desired to secure a pecuniary indemnity against accidents 
which would disable him from the prosecution of his business, or 
which would result in his death; and in consideration of what 
he pays the company agrees to so indemnify him, but limits its 
liability to cases of pure accident, happering through external and 
violent agencies and not made possible by the exposure of the in- 
dividual to the action of the elements of weather; to wars or popu- 
lar tumults; to the dangers of certain occupations mentioned; to 
the results of engaging in certain sports or adventures, or of his 
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misconduct or unlawful act. It excludes injuries and death result- 
ing from intentional or suicidal acts; or from voluntary and con- 
scious and unnecessary exposure to perils and risks. It excludes 
injuries resulting from constitutional infirmities and disease in any 
form, and death or disabilities, which result from medical or surgical 
treatment; from the taking of poison, and from the contact with 
poisonous substances. But, in expressing its intention not to be 
liable for death from “inhaling of gas,” the company can only be un- 
derstood to mean a voluntary and intelligent act by the insured, 
and not an involuntary and unconscious act. Read in that sense 
and in the light of the context, these words must be interpreted 
as having reference to medical or surgical treatment; in which 
ex vi termini would be included the dentist’s work; or to a suicidal 
purpose. Of course, the deceased must have, in a certain sense, 
inhaled gas; but, in view of the finding that the death was caused 
by accidental means, the proper meaning of words compels as does 
the logic of the thing, the conclusion that there was not that volun- 
tary or conscious act necessarily involved in the process of inhaling. 
An accident is the happening of an event without the aid and the 
design cf the person, and which is unforeseen. The finding itself 
defines the cause of death as the breathing of the atmosphere of tho 
room full of illuminating gas. To inhale gas requires an act of 
volition on the person’s part before the danger is incurred. Poison 
may be taken by mistake, or poisonous substances may be inad- 
vertently touched; but whatever the motive of the insured his act 
precedes either fact. I agree with the counsel of the respondent in 
his suggestion that if the exception is to cover all cases where 
death is caused by the presence of gas, there would be no reason 
for using the word “inhale.” If the policy had said that it was not 
to extend to any death caused wholly or in part by gas, it would 
have expressed precisely what the appellant now says is meant by 
the present phrase and there could have been no room for doubt or 
mistake. Policies of insurance are tv be liberally construed and, as 
in all contracts, conditions are to be construed strictly against those 
for whose benefit they are reserved: Catlin vs. Springfield Ins. 
Co., 1. Sumner, 440. In their construction their words should be 
taken in that sense, to which the apparent object and intention of 
the parties limit them, and which is to be gathered from the sur- 
rounding clauses and from all the parts of the instrument: Yeaton 
vs. Pry, 5 Cranch, 535; White vs. Hudson River Ins. Co., 15 How. 
Pr., 288; Hoffman vs. Aitna etc. Co., 32 N. Y., 405, 
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It is an accepted canon of interpretation that if there is any un- 
certainty as to whether given words were used in an enlarged or 
restricted sense, that construction should be adopted which is most 
beneficial to the covenantee: Duer vs. Dixon, 9 East 15; Marvin 
vs. Stone, 2 Cowen, 806. 

To hold that the death of plaintiff's intestate was caused by the 
inhaling of gas, within the meaning of this policy, would be to con- 
strue its terms contrary to the usual import of language, and, in 
fact, to hold, against the finding, that the death was not accidental. 

As to the point raised by the appellant that the death was not 
caused by external and violent means, within the meaning of the 
policy, we think it a sufficient answer that the gas in the atmos- 
phere, as an external cause, was a violent agency, in the sense that 
it worked upon the intestate so as to cause his death. That a death 
is the result of accident, or is unnatural, imports an external and 
violent agency as the cause. The cases collated on the respond- 
ent’s brief sufficiently establish that as a proposition: Trew vs. 
Railway ete. Co., 7 Jurist, N.S., 878; Reynolds vs. Accident ete. 

Xo, 22 L. J. Rep., N. S., 820; McGlinchy vs. Insurance Co., 38 
Albany Law Journal, 259. 

The case of Hill vs. Hartford etc. Co. (22 Hun., 187), cited by 
appellant, was that of a physician’s death from drinking by mistake 
water from a goblet in which was some poison. It was held, by a 
divided court, that the injury was not effected through external and 
violent means within the meaning of similar provisions of a policy. 
We cannot approve of the reasoning of the court and agree with the 
general term opinion in this case, that the rule there laid down was 
too strict. 

In McGlinehy vs. Fidelity & Casualty Co. (80 Me., 251),the Supreme 
Court of Maine held similar views of construction of an accident 
policy, and rest, among other authorities, upon the general term 
opinion in this case. 

The order of the general term should be affirmed and jndgment 
absolute should be ordered in favor of the plaintiff, under the de- 
fendant’s stipulation. 

All concur, except Ruger, Ch. J., and Andrews, J., not voting.~ ° 
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SUPREME COURT OF LOUISIANA. 
Appeal from the Civil District Court, Parish of Orleans. 


JACOB WEINBURGER er at. 
us. 


MERCHANTS’ MUTUAL INS. CO.* 


Neither a judgment of non-suit nor one dismissing a suit for want of proper 
parties will sustain a plea of res adjudicata. 

The courts of this State administer both legal and equitable relief. Prayers 
in the alternative asking for either are not inconsistent. 

A person doing business with an insurance company ought to inform himself 
of its general course of doing business as to the terms and conditions of 
the policy issued on his application. Ignorance of the conditions and ex- 
ceptions in the policy will not, without fraud, avail as an excuse for vio- 
lating the terms and conditions of the policy. 

It isa maxim of the law that words referred to are covered as incorporated, 
and the same rule applies where a particular clause refers to another 
clause in the same instrument, or to one disconnected with the instru- 
ment.to which reference is made. An application for an insurance policy 
containing a reference to a clause making exceptions, the latter clause 
forms a part of the application. The application and the policy must be 
considered as one instrument. When there is no ambiguity requiring 
explanation in the language of a written contract, and the intent is plain 
and complete, no evidence will be admitted to give another construction 
to it than that which is so plainly expressed. 


Levy & Briar and R. DeGray, fur Plaintif/s and Appellees. 

T. J. Semmes & Lecenper and E. H. Farrar, for Defendant and 
Appellant. 

McEnery, J. 

Jacob Weinberger and John Julia, commercial partners, engaged 
in the fruit trade in the city of Galveston, bought the steamer 
James A. Geary, of Woodward & Wight, of the city of New Orleans, 
and had her repaired in said city and insured in the Merchants’ 
Mutual Insurance Company. The repairs were made under the 
supervision of W. M. Baker, marine inspector for the company. 


* Decision rendered, December, 17, 1888. 
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In November, 1882, on a voyage from Galveston to Vera Cruz, the 
Geary encountered severe gales, and was so damaged that she was 
condemned and sold. Plaintiffs bring this suit to recover on said 
insurance policy of the defendant company, the sum of $5,487.60, 
with 5 per cent interest from March I1st,1883. In the U. S. Circuit 
Court No. 10,308, plaintiffs sued the defendant company in a suit 
at law to recover on said policy, and afterwards in suit No. 10,957, in 
equity in the same court, for the same purpose, praying that the 
policy be reformed by striking out the printed clause prohibiting 
the use of Texas and Mexican ports and that on the policy as 
amended, judgment be rendered against the company. Defendant 
excepts peremptorily to the petition in this suit, alleging as a 
reason therefor, the proceedings in the above suits in the U.S. 
Circuit Court. 

It says that in suit No. 10,308, plaintiffs declared on the policy 
in a suit at law and are estopped from suing to reform the policy, 
and in the equity suit, 10,957, the matters in dispute were finally 
determined and are res adjudicata. 

In the first suit, No. 10,308, there was a judgment of non-suit 
only. After the dismissal of the suit plaintiffs were at liberty to 
bring another suit. The judgment decided nothing. 

In suit No. 10,957, in equity, after several pleas, amended bills, 
etc., there was on a demurrer of defendant, a dismissal of the suit 
for want of proper parties. In neither was there a final judgment 
and in neither can a plea of res adjudicata or estoppel be sustained. 
There is no inconsistency in the demands made in said suits, and 
the pending suit. 

The judgment of the lower court, overruling the exception was 
correct. Defendant moved to compel plaintiffs to elect whether 
they would proceed on the demand to reform the policy or on the 
policy itself. The motion was correctly overruled. There is no 
inconsistency in the alternative prayers of the plaintiffs, and if the 
allegations in a petition will warrant equitable relief, this court 
under the well recognized jurisprudence of the State, will grant it. 
Such is the prayer of plaintiffs in their petition. R. C. C. Art., 21; 
1964, et seq. Defendant answered denying any liability on the part 
of the company; that the vessel was damaged and the loss occa- 
sioned by a violation of a prohibitory clause in the contract of in- 
surance made between plaintiffs and defendant. 

The application for the policy of insurance was made on the 2d 
day of May, 1882, on the blank form furnished by the company as 
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follows: “To navigate the Gulf of Mexico, the Caribbean Sea and 
the Atlantic coast as far up as Boston.” 

In the body of the application preceding the signature, in plain 
type, the following forms a part of the application. “This applica- 
tion is made and accepted subject to all other clauses and condi- 
tions in the policies of the company.” 

The clause and condition in the policy referred to and which is 
the matter of contention in this case, is as follows: ‘“ Warranted 
by the assured not to use port or ports in Eastern Mexico, Texas, 
nor Yucatan, nor anchorage thereof, during the continuance of this 
insurance” Plaintiffs’ right to recover depends upon a construc- 
tion of this last clause, whether or not it forms a part of the con- 
tract. They contend that it was well understood that the intent 
was for plaintiff to navigate the Gulf of Mexico and Caribbean Sea, 
to use the ports of Mexico and Texas, without exception, and that 
said clause of warranty prohibiting the use of said ports, should be 
stricken out. In order to obtain relief it is incumbent upon plaint- 
iffs to show that there is some conflict or inconsistency between 
the written and printed parts of the contract, and that the letter 
controls and conveys the intent of the parties to the contract, or 
that there was an error made by both in the coritract so that the 
intention of neither is expressed or if there was error on one side 
it was the result of some artitice or fraud on the part of the other, 
or that the contract was created on the part of the plaintiffs on 
his construction of the intent and meaning with the express or 
implied consent of defendant. 

The written part of the application forms a part of the policy and 
is copied and incorporated in the policy, and thus the application 
and the policy form but one contract. 

The policy was delivered some fifteen days after the application 
was made. The assured cannot plead ignorance of the clauses in 
the policy. It was their duty to read the policy so as to determine 
whether or not it was made in accordance with the application. 
The defendant company insures vessels navigating the seas but has 
clauses in its policies excepting certain ports and localities from its 
risks. A person dealing with an insurance company ought at least 
to know the general course of its business, and in the application, if 
he desires exceptions in policies to be avoided, he ought to state 
the fact in his application and be willing to pay the additional pre- 
mium for the risk. 
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It is a maxim of the law that words referred to are considered as 
incorporated. 

Verba illata in esse videntur. And the same rule applies where a 
particular clause refers to another clause in the same instrument or 
to one disconnected from the instrument to which reference is made. 
The clause in the application for a policy of insurance on the Geary, 
referred to a clause containing exceptions in the policy with refer- 
ence to certain ports. This clause formed a part of the application, 
though it had been written or printed in it; “To cover hull, ap- 
parel, etc., of steamer James A. Geary, to navigate the Gulf of Mex- 
ico, the Caribbean Sea, and along the Atlantic coast as high up as 
Boston, the assured not to use port or ports in eastern Mexico, Texas 
or Yucatan, nor anchorage thereof during the continuance of this 
insurance.” 

Where there is no ambiguity requiring explanation in the lan- 
guage of a written contract, and the intent is plain and complete, no 
evidence will be admitted to give any other construction to it, than 
that which is so plainly expressed: C. C. 1945, 1955. 

Neither equity or usage can be resorted to in order to enlarge or 
restrict that intent: C. C. 1963. 

Authorities are cited by plaintiffs to show that the contract of in- 
surance should be construed in the manner in which the assured 
understood. 

This is undoubtedly true when the intent is doubtful, and is so 
expressed in articles 1956 and 1957 of the C. C. 

The evidence in the record does not convince us that the insurance 
company had any knowledge of the intention of the owner of the 
Geary to put her in trade between Galveston and Vera Cruz. There 
is some conflict in the testimony of Fourchy, the president of the 
company, and W. M. Baker, the inspector, on one side, and Wight 
for plaintiffs on the other. Fourchy and Baker deny all knowledge 
of any intent on the part of plaintiffs to employ said vessel in com- 
merce with any of the prohibited ports. They say on the contrary, 
after her employment between Mobile and Havana, she was to be 
used in the fruit trade, with the Bahama Islands. Pearl Wight says 
his firm was negotiating with the owners of the vessel to take a cargo 
of lumber for the M. C. R. R. to Tampico, and that he told Mr. 
Fourchy, when negotiating for the policy, that she might want to go 
to Tampico. There was no agreement and no contract for this pro- 
posed voyage. ‘That nothing was said to Fourchy, the president of 
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the company, about excepting Texas or Mexican ports from the pro- 
hibitions in the policy, is evident from Mr. Wight’s answer to an in- 
terrogatory: “I think that the only thing that was talked about that 
I have any recollection of, was about allowing her to run North, and 
this man stated that he might want to send her East for repairs, and 
that is why the Boston clause was put in there.” The fact that Gal- 
veston was the hailing port of the vessel is of very little consequence. 
A vessel may hail from a port and be employed during her life in 
distinct seas and never again visit her home port. Plaintiffs con- 
tend that the defendant company issued policies and paid losses on 
the Silver Wing and Day Break in each of which may be found 
printed clauses warranting it against the use of Mexican and Texas 
ports, similar to the clause in the policy sued on. But the written 
applications and the written parts of the policy allowed the use of 
these ports. In the instant case there is no such permission asked 
in the application or granted in the policy. Evidence showing that 
the insurer and assured meant to make a certain contract, but by 
misconception of the effect of the language and terms in the policy, 
which defeated their intentions, makes a proper case for its refor- 
mation. The evidence in such case, however, must be clear. If 
there be a substantial doubt as to what was the statement of the 
applicant, or as to the fairness of his claim to have been mistaken, or 
the agreement of the parties, or a mutual conflict of testimony, the 
Court will not aid the plaintiff. The affirmation is upon the plaint- 
iff and he must show what statement he made and what the agree- 
ment was. May on Insurance, § 566, p. 871. 

The plaintiffs have failed to show that there is any ambiguity or 
doubt in the policy evidencing the contract or that the intention of 
the parties was other than that expressed in the insurance contract; 
or that there is any contradiction between the printed and written 
clauses of the contract. The judgment appealed from is therefore 
avoided, reversed and annulled, and it is now ordered that the de- 
mand of the plaintiffs be rejected with costs. 
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SUPREME COURT OF MICHIGAN. 


CITY PLANING & SHINGLE MILL CO. 
Us. 5 


MERCHANTS’, MANUFACTURERS’ & CITIZENS’) 
MUT. FIRE INS. CO.* 


The policy provided that if the premises should become vacant or unoccupied, 
or if a mill or manufactory should cease to be operated without consent, 
it should be void, provided that mills or manufactories capable of being 
operated only during certain seasons, should not be deemed vacant when 
shut down for the customary period. A shingle mill insured had tempo- 
rarily ceased operations from the 29th of July to the t0th of September, 
when it burned, owing to the stock of logs being exhausted, but a new 
stock was daily expected. 


Held, That this was a mere temporary suspension, the mill was not vacant 
and did not cease to be operated, within the policy. 


Held. That evidence was proper that another mill situated near by, and run in 
connection with this one, was occupied; also that other mills were ac- 
customed to temporarily shut down from the same cause. 


Held, That where the first intimation of an intention to resist payment was 
not given until six months after the fire, the question of waiver was 
proper for the jury. 


Wiuiam E. Grove, for Appellant. 
Wixe & Samuets, fur Appellee. 
Morse, J. 

The only question of real importance in this case is whether the 
mill of plaintiff, at the time it burned, had “ceased to be operated ” 
within the meaning of the policy of insurance sued upon. The 
shingle-mill of plaintiff was situated on the bayou of the Pere Mar- 
quette Lake, at Ludington, about 125 feet east of a planing-mill 
owned and operated by plaintiff, from which it received its motive 
power, by a cable connecting both mills. The stock of logs for the 
use of the shingle-mill was obtained from the pineries some fifty 
miles from Ludington, and were run down the Pere Marquette 
River. These logs were delivered by the Pere Marquette Boom 
Company, who had charge of the running, driving, sorting, booming 


* Decision rendered, November 28, 1888. 
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and delivery of logs on this river and its tributaries. The mill was 
insured in the defendant company, February 4, 1886, for $2,000, by 
an agent who was on the ground and filled out the application and 
made a survey of the premises. Among other things the policy 
contained the following clause: “If the assured shall make any false 
representations of the condition, situation, or occupancy of the 
property hereby insured, or shall conceal any fact material to the 
risk, or in case of over-valuation, or any misrepresentation whatever 
by the insured, either in a written application or otherwise, or if 
the insured shall have, or shall hereafter effect any other insurance 
on the property hereby insured, or on any part thereof, without the 
permission of this company indorsed hereon, or if the risk shall be 
increased either by the occupancy of the premises in such a manner 
as to increase the hazard, or by the erection or occupancy of adja- 
cent buildings, or if the premiges shall become vacant or unoccu- 
pied, or, if a mill or manufactory, it shall cease to be operated (un- 
less shut down for repairs), without a notice to and consent of this 
company indorsed hereon in each and every case, this policy shall 
become void: provided, however, that mills or mwanufactories capa- 
ble of being operated during certain seasons only shall not be 
deemed vacant when shut down for the customary period.” The 
mill was burned on the 10th day of September, 1886, and totally de- 
stroyed. At the time of the fire it was not running, and had not 
been running since the 29th day of July, 1886. On the last-named 
day the plaintiff shows (and it was not disputed in the evidence) 
that the stock of logs in its boom was exhausted, and the operations 
of the mill temporarily suspended. A new supply of logs was ex- 
pected soon, and from day to day, up to the time of the burning. 
The plaintiff tad logs in the Pere Marquette River in course of 
transportation by the boom company, und a boom of logs for its use 
reached the mill on the day of the fire. The planing mill was kept 
in operation all the time, and the shingle-mill crew were waiting, 
expecting to go to work when logs arrived. It was also shown that 
the summer of 1886 was a very dry one, and the water being low 
was the reason of the logs being delayed The mill was not shut 
down for good, or for repairs, but temporarily closed waiting for 
logs. No notice of the stoppage was sent to the insurance com- 
pany, as the plaintiff claims, because work was intended to be re- 
sumed as soon as the logs came, and they were expected daily. It 
was further shown, against the objection and exception of defendant, 
that it was a usual and frequent occurrence that other mills in the 
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same locality were shut down or unable to operate this same season 
and other seasons on account of the low water. The defendant 
claimed on the trial that it was not liable, because the mill had 
ceased to be operated without notice to it, in violation of the clause 
in the policy heretofore quoted. The court submitted this question 
to the jury, who found specially that the mill had not ceased to be 
operated within the meaning of the policy. The plaintiff recovered. 

The court did not err in so submitting the question. Indeed, 
from the undisputed evidence, as a matter of law, it must be held 
that the clause was not violated. The stoppage of the mill was oc- 
casioned solely by the want of logs to manufacture. The logs were 
expected daily, and their not being received was not the fault of 
plaintiff. It was a mere temporary suspension, which, in the first 
place, was supposed would only last a few days, and after that from 
day to day. This clause cannot mean that a stoppage of this kind for 
a day, or even a week, for want of running material, an event quite 
likely to occur once or more in any season, would be considered 
“ceasing to operate.” The policy speaks of premises becoming va- 
cant or unoccupied, “ or if a mill or manufactory, it shall cease to 
be operated.” This must mean something more than a temporary 
suspension. It must mean a closing with the intention of ceasing 
operation, not a shutting down for a few days or weeks because of 
the happening of events, incident to the conducting of a mill in 
that locality, and which might be reasonably expected, such as the 
want of logs because of low water, which caused the suspension in 
this case. See Whitney vs. Insurance Co., 72 N. Y., 120; Insurance 
Co. vs. Leathers, 8 Atl. Rep., 424; Insurance Co. vs. Manufacturing 
Co. (Il), 17 N. E. Rep., 776. See also, Stupetski vs. Insurance Co., 
43 Mich., 373; Shackelton vs. Fire Office, 55 Mich., 288; Poss vs. 
Insurance Co., 7 Lea, 704. It was proper to show the location of 
the planing-mill and its connection with the mill burned, and that it 
was in operation as a part of the surroundings of the fire, and as 
bearing on the main question. So the fact of mills shutting down 
temporarily for the same reason as this mill, was admissible, showing 
that such stoppages were incident to and to be expected in that lo- 
cality. After the mill was burned there was considerable corres- 
pondence between the companies, as well as interviews between the 
members of the plaintiff corporation, and the president and secre- 
tary of the defendant. The president of the company visited Lud- 
ington to ascertain about the loss in the latter part of September, 
1886. On that occasion the plaintiff's evidence shows that he was 
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informed of the exact time, forty-two days, that the mill was idle. 
He admits he was told the mill was idle, but did not suppose it was 
over ten days. The defendant company, in answer to an inquiry, 
was informed by letter dated January 3, 1887, of the number of 
days the mill had been shut down. After that the secretary at 
Grand Rapids called the attention of Mr. Filer, one of the members 
of the plaintiff company, to the clause in the policy, but said the 
insurance company did not intend to stand on technicalities. The 
first intimation given plaintiff that defendant intended to resist pay- 
ment of the loss was in a letter written March 9, 1887, six months 
after the fire. The question whether the defendant, under these 
circumstances, had not waived the defense here insisted upon was 
also submitted to the jury, who found a waiver. We think there 
was no error in this. We have not set out in this opinion the full 
facts upon which the waiver was claimed, because we think the 
plaintiff, under the law, as applied to the undisputed facts, was en- 
titled to a verdict, waiver or no waiver. But the facts claimed, if 
believed by the jury, were in law sufficient to support their finding 
that the defense was waived. We find no error in the case. The 
judgment is affirmed, with costs. The otier justices concurred. 


SUPREME COURT OF MISSISSIPPL 


ALEXANDER MOSES » 


Us. 


6 


STATE.* ) 


Property in Mississippi was insured by a resident of that State through her 
agent in another State, in a company of that State not authorized to do 
business in Mississippi. 

Held, That an agent of the company sent to adjust the loss was liable to the 
penalty imposed by sections 1085 et seq. of the Mississippi statutes upon 
persons doing any acts in behalf of companies not authorized, in the mat- 
ter of adjusting losses. The purpose of the statute was to preclude the 
performance of any act in the State pertaining to insurance by such com- 
panies, and the State has the right to make its prohibition effective by 
penal enactments. 


* Decision rendered, November 21, 1887, by Campbell, J. 
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SUPREME COURT OF ILLINOIS. 


Appeal from the Appellate Court, First District. 


THE CITY OF CHICAGO 


vs. 
PHCNIX INS. CO.*¥ = / 


An ordinance of the city of Chicago exacting a license fee from foreign com- 
panies, in the absence of any special power conferred by the act of in- 
corporation, is void. 


Such an ordinance is not authorized by the Illinois act of May, 1879, subject- 
ing the agency receipts of such companies to the same municipal taxation 
as other personal property, and to be in lieu of all municipal licenses. 
Nor does a proviso excepting a tax of 2 per cent when authorized for fire 
departments confer power to exact the license. 


Such an ordinance is not valid under the police power of the State. 


C. A. Kyteur, for Appellant. 
Pappock & Wriaeut, for Appellee. 
Crate, C. J. 

This was an action of debt brought by the city of Chicago against 
the Phoenix Insurance Company to recover 2 per cent on the gross 
receipts of its agency in the city of Chicago, the defendant being a 
foreign insurance company. The action was brought under an or- 
dinance passed by the city council of Chicago on the 15th day of 
July, 1886. Section 1 and 2 of the ordinance are as follows :— 


Section 1. That no corporation, company or association which is not incor- 
porated under the laws of the State of Illinois shall effect fire insurance in 
the city of Chicago without first obtaining a license therefor, under a penalty 
of not less than fifty dollars, nor more than one hundred dollars for each and 
every offense. 

Sec. 2. Licenses may be granted to such corporations, companies and asso- 
ciations not incorporated under the laws of this State, to engage in the busi- 
ness of effecting fire insurance in the city of Chicago, upon the payment of 
the sum of two dollars upon the one hundred dollars of the gross receipts of 
the agency of such corporation, company or association in the city of Chicago. 
Said license shall be semi-annual, and shall expire respectively on the thir- 


* Decision rendered, November 15, 1888. 
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tieth (30) days of June and December in each year; and there shall be paid for 
the same the amount of 2 per cent upon the gross receipts of such agency for 
the preceding half year. Said license fee shall be paid to the city collector, 
and shall be accompanied by a statement under oath as to the amount of 
said gross receipts for said preceding half year. Upon the receipt given by 
the collector, the license shall be issued by the mayor. 

There is but one question presented by this record, and that is 
whether the city of Chicago had the power to pass the ordinance. 
The city is organized under the general incorporation law of the 
State; but it is not claimed that any special provision of the incor- 
poration act confers the power, nor is it claimed that the power ex- 
ists under any act of the legislature relating to the subject under 
consideration passed prior to the session of the legislature of 1879; 
but it is claimed that the city had the power to pass the ordinance 
under the proviso found in section 30 of an act approved May 31, 
1879 (laws 1879, p. 179), which is as follows :— 

Every agent of any insurance company intorporated by the authority of 
any other State or government shall return to the proper officer of the 
county, town or municipality in which the agency is established, in the 
month of May, annually, the amount of the net receipts of such agency for 
the preceding year, which shall be entered on the tax lists of the county, 
town, and municipality, and subject to the same rate of taxation for all pur- 
poses, State, county, town, and municipality, that other personal property is 
subject to at the place where located; said tax to be in lieu of all town and 
municipal licenses ; and all laws and parts of laws inconsistent herewith are 
hereby repealed: Provided, that the provisions of this section shall not be 
construed to prohibit cities having an organized fire department from levy- 
ing a tax or license fee not exceeding 2 per cent, in accordance with the pro- 
visions of their respective charters, on the gross receipts of such agency, to 
be applied exclusively to the support of the fire department of such city. 

It will be observed by an examination of this part of the section 
of the statute which precedes the proviso that the legislature in- 
tended to establish a plan, general in character, under which the 
net receipts of foreign insurance companies might be taxed in the 
same manner and at the same rate of taxation as other personal 
property in the State, and that the taxes so imposed should be in 
lieu of all town and municipal licenses. The language employed is 
so plain, and the intent so manifest, that any attempt to elaborate 
the subject is uncalled for. Had the proviso been omitted from the 
law, it will not be contended that any power exists on behalf of the 
city to enact an ordinance under which a municipa! license might be 
imposed upon the corporation, as the act, in clear terms, declares 
that this assessment of the net receipts and the taxation which fol- 
lows, shall be in lieu of all town and municipal licenses. But the 
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question seems what bearing has the proviso on the point involved ? 
The proviso, when the language used is given its natural and ordin- 
ary meaning does not undertake to confer any power. It does not 
profess to. confer power on a city or incorporated town. There is 
nothing contained in the language used which can, by any proper, 
legitimate construction, be held to mean a grant of power. But, 
independent of this, we do not understand that it is the office of a 
proviso in section of a statute to confer power. In Huddleson vs. 
Francis (124 Ill., 196), we held that the office of a proviso, generally, 
is either to except something from the enacting clause, or to qualify 
or restrain its generality, or to exclude some possible ground of 
misinterpretation of its extending to cases not intended to be in- 
cluded. The same rule was announced by the Supreme Court of 
the United States in Minis vs. U. S., 15 Pet., 423. In Born vs. Ju- 
liett (1 Scam., 258), the court held, at an early day, that a proviso 
in a statute is intended to qualify what is affirmed in the body of 
the act, section or the act preceding it. Under the rule of construc- 
tion above indicated, we perceive no ground upon which it can be 
held that the proviso confers power, especially as no language is 
contained in the proviso which either expressly or by implication, 
undertakes to confer power upon the city. p 

But it is insisted that if the city had no power to pass the ordi- 
nance under the proviso of section 30, still the ordinance is valid 
under the police power of the State. Subdivisions 66, sec. 62, art. 
5 of the act to provide for the incorporation of cities and villages 
confers the power “to regulate the police of the city or village, and 
pass and enforce all necessary police ordinances.” It might be a 
difficult task to formulate a general rule which would determine 
definitely the character and scope of every ordinance which a city 
might pass under this clause of the statute; and we shall not, in 
this, undertake to do so. It will be sufficient here to determine 
whether the passage of the ordinance in question was a proper and 
legitimate exercise of the police power conferred by the statute: 
McPherson vs. Village of Chebanse (114 IIl., 46), has been cited as 
an authority sustaining the power. In the case cited, the village 
had passed an ordinance prohibiting persons from keeping open 
their places of business for the purpose of vending goods, wares and 
merchandise on Sunday; and it was held that the village had the 
power to pass the ordinance under the section of the statute cited. 
But the case cited has no application here. The power to regulate 
or prevent the transaction of business on the sabbath in a city or 
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incorporated town is entirely different from a power to license or 
tax insurance companies who may desire to transact business dur- 
ing the working days of each week. 

The ordinance passed by the city of Chicago, is one passed, as 
is apparent from its language, for the purpose of raising revenue— 
a subject foreign to the police power conferred on incorporated 
towns and cities by the statute. But if it should be conceded that 
the passage of the ordinance was authorized by the section of the 
city and village act, as that act was originally framed, the legisla- 
ture had the undoubted right at such times as it saw proper, to di- 
vest cities, towns and villages of the power, and resume the exercise 
of the power itself. The act of 1879 isa clear and direct exercise 
of the power to license and tax foreign insurance companies doing 
business in this State. It is the exercise of the very power which it 
is claimed was conferred upon the city and village by the act of 
1872. As heretofore shown, it is provided in the act of 1879, that 
the tax thereby created shall be in lieu of all town and municipal 
icenses, and all laws and parts of luws inconsistent therewith was 
thereby repealed. This repealing clause is an express repeal of any 
and every law in the State which is found to conflict with the pro- 
visions of the act of 1879. If, therefore, the city of Chicago ever 
had the power to pass the ordinance under the police power con- 
ferred by the city and village act, that power was taken away by the 
act of 1879. It was divested by a later act. We think the ordi- 
nance was unauthorized. Judgment of the appellate court will there- 
fore be affirmed. Bailey, J., did not participate in this decision. 


DA ew 


SUPREME COURT OF PENNSYLVANIA. 


FIRE INSURANCE PATROL 
US. 


BOYD.* 


A fire insurance patrol, chartered for the purpose of saving life and property 
in case of fire, which makes no distinction between insured and uninsured 
property, and which makes no dividends or profits, and has no moneyed 
capital, though supposed by voluntary contributions from insurance com- 
panies, is a public charity, and is not liable for the negligence of its em- 
ployees. 





1389. | Phenix Ins. Co. et al. vs. Ryland et al. 


COURT OF APPEALS OF MARYLAND. 


PHCENIX INS. CO. Er at. 
Us, 
RYLAND et at.* / 


A marine risk upon which application for insurance under an open policy had 
been made was accepted by the company in a telegram to its agent who 
thereupon sent word to the applicant to forward his policy book for the 
entry of the risk, requesting that the book be sent through the brokers 
who had negotiated the risk. Through inadvertance of the brokers, the 
risk was not entered by the agent though all supposed it had been, and 
as usual in such cases no premium had been paid when the loss occurred 
shortly after. 


Held, That equity will compel the entry of the risk and payment of the loss, 
though the policy stipulated that the risk must be entered to be valid. 
The company through its agent was responsible for the failure to make 
the entry. 


Held, That parol evidence was admissible to show the method of dealing of 
the company in respect to risks entered in open policies, 


Joun R. Kenty, for Appellant. 
Joun H. Tuomas, Grorce Savaae, and Arcu. H. Taytor, for Appellees. 


Irvine, J. 

The bill in this case seeks the decree of a court of equity for the 
enforcement of a contract for the insurance of a cargo of lumber 
which was to be taken by sea from Suffolk, Va., to New York City, 
In October, 1886, the appellees applied to the appellant, an insur- 
ance company in New York, for the insurance of a cargo of lumber 
which was being loaded on the schooner, Sarah A. Boice, at Suffolk, 
Va., and the destination was not fixed, but awaited the results of 
negotiation for insurance; it being the design of the appellees to 
bring the cargo by inside route to Baltimore, if insurance could not 
be effected, and to send to New York by sea, if it could be insured. 
The negotiations were conducted through Birckhead & Son, insur- 
ance brokers, with Mr. Spice, the general agent of the appellant, in 


* Decision rendered, November 23, 1888. 
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the City of Baltimore. The rate of insurance was agreed upon sat- 
isfactorily, and the application was submitted by Spice to the insur- 
ance company, in New York. The application was rejected, because 
the vessel was supposed to be old and unseaworthy. This being 
communicated to the appellees, they informed Spice that their infor- 
mation was incorrect, as the appellees were informed the vessel had 
undergone thorough repair, and was not unseaworthy, as she had 
been represented to the company to be. Being referred to reliable 
sources of information, Spice sought for it, and learned that the ves- 
sel had been rebuilt, and was a proper subject for insurance. This 
information was telegraphed to the home office, in New York City, 
which telegraphed Spice, its agent in Baltimore: ‘On the strength 
of your explanation we accept schooner Sarah A. Boice.” This tele- 
gram was dated November 1, 1886. Spice communicated to Ryland, 
one of the appellees, the result of this correspondence with his 
company, and directed him to send his book around to have the 
risk entered up, but requested that it be sent through Birckhead & 
Son, the brokers who had initiated the negotiations for this risk. 
Spice himself so testifies. Ryland notified Birckhead & Son, but in- 
advertently the risk was not actually entered upon the policy book, 
although all parties interested supposed it had been entered until 
information of the loss of the Boice was received; and this suit is 
to compel the entry of the risk in the policy book, and the payment 
of the loss. The form of policy used in this case was what is known 
as an “open policy,” “with book attached, in which the details of 
each risk were made according to the convenience of parties, after 
the details became known. These entries, as the book itself and 
other evidence shows, were often made after the voyage had termi- 
nated, and when all risk on the part of the company had ceased. 
The premiums were never required when a risk was effected, but 
were settled for monthly, as the bills for the same were sent in, in 
accordance with the terms of the policy. The policy provided that 
no shipment was to be considered as insured until approved and in- 
dorsed upon the book by Spice, its Baltimore agent.” This proviso 
is indorsed on the margin of the policy. 

Exception has been taken to the admissibility of the evidence 
tending to show the method of dealing in respect to the risks en- 
tered in this open policy and book; but it is very clear that the 
usages of the company in effecting their contracts, through an open 


policy and book, and its agent in a city distant from the home of- 
fice, must, of necessity, be receivable, in order to correctly apply 





1889. ] Phenix Ins, Co. et al. vs. Ryland et al. 207 


the principles of law involved for the protection of either party to 
the contract made or sought to be made, as the case may be. The 
exception is based on the theory that it is offered to alter and vary 
the terms of a written contract, whereas that is not its object or ef- 
fect. The object was to explain the method of making the contract, 
and to assist in determining whether, according to the usages of 
the company and its authorized agent, an agreement had been 
reached that such written contract should be perfected. The judge 
below did not specifically pass upon this exception, but by implica- 
tion he overruled it, for he treated the evidence as before him in de- 
ciding the case, and we think he was entirely right in so doing. 
The exceptions on the part of the appellee we have not found it nec- 
essary to consider, for, if the exceptions were overruled, it would 
not effect our conclusion respecting the appeal. 

It is well-established law that upon clear proof that a contract had 
been made to do something, the consummation of which involves 
the execution of a written instrument, which is afterwards refused 
to be made, a court of equity will coerce the execution of the written 
contract which the parol evidence has shown was agreed upon; and 
although the contract has been reduced to writing, if it be clearly 
shown that something had been omitted from the writing which was 
by the agreement of parties to have been inserted, a court of equity 
will reform the contract to make it conform to the original agree- 
ment of parties. But in any such case the proof must be full, satis- 
factory, and conclusively convincing to justify the court’s interfer- 
ing. In Alexander vs. Ghislin (5 Gill, 138), our predecessors con- 
cede the specific performance of a contract to create a lien, which 
could only be made legally effectual by regularly executed, acknowl- 
edged, and recorded mortgage. And in Insurance Co. vs. Gillett 
(54 Md. 212), this court reformed a contract of insurance by inserting 
a statement into the written instrument which had been omitted, 
and which was not discovered until after a loss under the policy 
had occurred. It is clearly sta#ed in 1 Wood, Ins. 29, that con- 
tracts to insure will be enforced in equity, and numerous decisions 
are cited in support of this statement of the law. A contract of in- 
surance is an executed contract, which can be enforced at law. A 
contract to insure is executory, and requires the interposition of 
equity to give effect to the agreement of parties: 1 Wood, Ins., 
29-31. “A contract of insurance is in writing; a contract to insure 
may be by parol.” Id. 32; Tayloe vs. Insurance Co., 9 How., 390; 
Insurance Co. vs. Insurance Co., 19 How., 318; Insurance Co. vs. 
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Colt, 20 Wall., 566; Insurance Co. vs. Insurance Co., 7 Bush, 81. 
In Colt’s Case (20 Wall. 566), the charter of the company required 
that all contracts of insurance shall be in writing; but the court 
said that this provision had reference only to executed contracts by 
which the company was legally bound to indemnify against loss, 
and not to the preliminary arrangements which necessarily precede 
the formal execution of the papers by the officers of the company. 
Justice Field, in announcing the opinion in this case, said: “It 
would be impracticable to carry on its business in other cities and 
States, or at least, the business would be attended with great em- 
barrassment and inconvenience, if such preliminary arrangements 
required for their validity and efficacy the formalities essential to 
the executed contract. The law distinguishes between the prelimi- 
nary contract to make insurance or issue a policy and the executed 
contract of policy; and we are not aware that in any case, either by 
usage or by the law of any company, or by any judicial decision, it 
has ever been held essential to the validity of these initial contracts 
that they should be attested by the officers and seal of the company. 
Any usage or decision to that effect would break up or greatly im- 
pair the business of insurance as transacted by agents of insurance 
companies.” This case cites with approval the Insyrance Co. Case, 
in 7 Bush, where the same principles are strongly announced. In 
Colt’s Case, as in the case under consideration by us, credit was al- 
lowed for the payment of the premiums; but the supreme court 
said it was an indulgence which the agents were authorized by general 
usage to give, and that it did not impair the preliminary contract. 
That, being valid, could be enforced in a court of equity. These 
principles and decisions are entirely conclusive of the right of the 
appellees to the specific enforcement of the agreement on the part 
of the appellant to insure the cargo of the Sarah A. Boice. There 
is an entire agreement between all the witnesses on both sides as 
to the material facts of this case. In the main they have already 
been recited in the statement of the case. After the insurance com- 
pany was notified of the seaworthiness of the schooner, and her 
full repair, the company unequivocally accepted the risk, by tele- 
gram, to its agent Spice, who informed Ryland, and directed the 
book to be sent up for the entry to be made. That could not be 
made unless the risk was accepted, and that direction was in itself 
an acceptance if the other evidence was not so positive on the sub- 
ject. Spice only could make that entry. The insured could not. 
Spice having selected the medium for bringing him the book, and 
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having directed for reasons satisfactory to him that Birckhead & 
Son should be entrusted with that duty, the company should bear 
the consequence and blame of Birckhead & Son’s inadvertent omis- 
sion. The appellees certainly ought not to suffer for it. They did 
not know it was not entered, but allowed the voyage to be under- 
taken upon faith of Spice’s acceptance of the risk and agreement to 
enter it in the policy book. Indeed, all parties supposed the entry 
was actually made until the loss was discovered, when Spice re- 
fused to make the entry, notwithstanding the premiums were ten- 
dered, and the demand made for its entry. On the 26th of Novem- 
ber, he had the book and entered the risk of the Rambo, another 
boat of appellee, which had been accepted on the 3d of November, 
and which had, when entered, successfully completed her trip; but 
he did not enter the Boice, because he heard the boat was lost. In 
entering the Rambo at the time he did, he indicated in the act the 
uniform practice which was observed in their dealings with the ap- 
pellees and their policy book; and, in taking the premium for the 
Rambo when she had successfully completed her voyage, showed 
that usage required that he should enter the Boice in pursuance of 
her acceptance, at risk, although she was reported as lost. The 
voyage having been undertaken with the definite understanding 
that the risk was accepted, and should be entered, the company can- 
not be allowed to escape the consequences of the agreement simply 
because the entry was not actually made. Its entry must be co- 
erced. In so deciding, the court below also decreed the payment of 
the loss, the extent of which was fully shown, and was uncontra- 
dicted. That was right also. All the authorities we have cited, as 
establishing appellee’s right to specific performance in the comple- 
tion of the instrument, are equally conclusive as to the right and 
propriety of administering full rehef by decree of payment of loss 
where the evidence of its extent is satisfactory, as itis here. The 
decree of the circuit court will be affirmed. 


VoL. XVIII.- 14. 
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COURT OF APPEALS OF NEW YORK. 


ALBERT G. HARNICKELL \ 


Ds, 


NEW YORK LIFE INS. CO.* 


An agreement made by an applicant with the agent that the insurance ap- 
plied for and for which notes were given in part payment was only to be 
binding in case of a satisfactory disposition of other existing policies by 
the agent was valid, and the acceptance of the policy from the agent 
under such agreement did not make the contract binding, until the dis- 
position of the other policies which was a condition precedent had been 
complied with. 

Where the agent failed to make such disposition, the insured was entitled to 
a return of the notes from the company. 


The fact that the agent had no power to impose or agree to any conditions 
did not affect the case. The applicant was entitled to accept the policy 
upon his own conditions, and if the agent was not empowered to deliver 
the policy conditionally no contract was made. 


Statement of Facts by Editor Insurance Law Journal. 


A special agent of the defendant solicited the insured to take 
policies in his company which the msured agreed to do on condi- 
tion that the agent would take certain policies which the insured al- 
ready held in other companies, and obtain cash surrender values 
or paid up policies for them to an amount satisfactory to the in- 
sured, and upon this understanding an application for the defend- 
ant’s policies was signed, and the policies therefore were returned 
to the insured through the agent. They were accepted upon a 
written agreement with the agent that the policies in other compa- 
nies which were given him were to be surrendered on terms satis- 
factory to the insured, or if not to remain in force and the new 
ones to be returned with the notes given for them. No satisfac- 
tory surrender could be effected, but meanwhile notes given in part 
payment for the new policies had been forwarded to the company, 
a check also given in part payment being retained by the agent. 
The insured subsequently wrote to the company stating the facts 
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and that the policies had been surrendered to the agent and re- 
questing a return of his notes. 

The policies provided that no representations or statements by 
the party taking the application should be binding on the company, 
unless reduced to writing and included in the application. Also 
that no agent had power to modify the contract, extend the time 
of payment of premium or bind the company by any promise or by 
receiving any representation or information, that such power could 
be exercised only by the officers. The company declined to surren- 
der the note claiming that the contract was binding and that the 
insured must look to the agent individually for his redress. 


Wa. B. Hornstower, for Appellant. 

Joun M. Bowsrrs, for Respondent. 

PrckHaM, J. 

There was no contradictory evidence in this case.. At its close, 
the plaintiff requested the court to find the following fact: ‘ That 
a delivery of the said policies was accepted by the said plaintiff upon 
the terms and conditions shown in the agreement signed by the 
said plaintiff and the said Hamlin, a correct copy of which is at- 
tached to the complaint in this action marked ‘A,’ and also to these 
findings.” The court refused to make such finding, and the plaint- 
iff accepted. If the finding asked for was material, and based upon 
sufficient and uncontradicted evidence, the request should have 
been granted, and a failure to grant it was error for which the judg- 
ment should be reversed. 

We think the fact was material and was based upon sufficient and 
uncontradicted evidence. It thus appears that an agent of the de- 
fendant enters into an arrangement with the plaintiff by which the 
two policies subsequently issued by the defendant were to be ac- 
cepted by the plaintiff only upon condition that certain other poli- 
cies then delivered by the plaintiff to the agent should be surren- 
dered by him to the companies issuing them, and their surrender 
value in cash paid to him or paid up policies given in exchange 
therefor, in either case in amounts satisfactory to the plaintiff. This 
we think was clearly a condition precedent to the full delivery and ac- 
ceptance of these policies issued by the defendant, and until such 
condition precedent was complied with or waived, no fully executed 
and valid contract of insurance existed between these parties. 

No question of right to conditionally receive an instrument, not 
under seal, by a party thereto, can be successfully raised: Benton 
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vs. Martin (52 N. Y., 570), decides this proposition, and leaves it un- 
necessary for us to discuss the abstract question as to whether 
there is or is not a good reason for the Gistinction between the case 
of a sealed and an unsealed instrument in this respect. 

The provisions contained in the policies which are above quoted, 
relate to the policies themselves after they should become executed 
instruments between the parties. All negotiations had before such 
event, and all parol agreements between the assured and the agent 
of the defendant, would have been merged in the contract evidenced 
by the policies themselves, had the negotiations been carried out as 
intended, and such policies been absolutely delivered to and ac- 
cepted by the plaintiff, Hence any oral representation or state- 
ments made by the agent of the company and not contained in the 
contract of insurance would have formed no part thereof and could 
not have been insisted upon by the plaintiffas against the defend- 
ant company. Such are the cases which have been cited by the 
learned counsel for the defendant in relation to the absolute merger 
of all previous negotiations between the agent and the insured in 
the written contract of insurance. 

The learned counsel for the defendant claims that the condition 
referred to, assuming it to have been made, was a condition subse- 
quent, and that at all events a condition subsequent would be in- 
valid as against the contract evidenced by the policies. He 
says the contract entered into was to cease to be of any ef- 
fect in case Hamlin did not obtain the surrender or exchange of 
the plaintiffs policies in the other companies. We think that in- 
stead of the contract ceasing to be of any effect in case Hamlin 
failed to accomplish the surrender, the plain meaning was that the 
contract should not exist until Hamlin had brought about the ex- 
change. In other words, there was not a contract entered into with 
a provision that it should cease to bind in case Hamlin failed to re- 
deem his promise in the future, but the contract was not to become 
binding in any event until the condition was performed by Hamlin. 
And upon its performance, and not until then, was the contract to 
become effective. 

We think, with the learned court below, that it is wholly unim- 
portant whether Hamlin had any power from the company to make 
a conditional delivery or not. The plaintiff had power to attach 
such conditions as he chose to the acceptance of the policies, and if 
the agent of the company had no power to make conditional deliv- 
ery to the plaintiff, the result would still be that no contract was 
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ever made and no absolute acceptance ever had. It cannot be argued 
for one moment that an absolute delivery of a paper is made to an 
individual who has power tu and does refuse to accept it, except 
upon condition, because the person who assumed to make the de- 
livery was an agent who had no authority from his principal to 
make a conditional delivery. 

Nor do we think that any inconvenience, at least of much weight, 
will follow the result of holding that an individual can refuse to accept 
a policy of insurance from a corporation except upon the perform- 
ance of some condition precedent under an arrangement made be- 
tween him and an agent of the company which arrangement the 
agent fails to communicate to the corporation. Insurance compa- 
nies may with entire propriety provide in the same manner as the 
defendant provided in the policies in question, in cases where the 
contract of insurance becomes executed. There it is highly neces- 
sary and important for the company to know exactly how far they 
are bound, and the entire nature of the contract which has been 
made between them and the assured. But an agreement between 
an individual and the agent of a company by which no acceptance 
of the policy is to be made except upon conditions relating to the 
same, and an agreement to hold the policy until the performance of 
those conditions, or a failure to perform, cannot as we think, result 
in any serious inconvenience to the company. But whether that is 
so or not cannot alter the right of an individual to refuse to be 
bound by a policy of insurance until he has absolutely received and 
accepted it. 

We think the order of the general term was right and should be 
affirmed, and judgment absolute granted against the defendant, with 
coats. All concur. 
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SUPREME COURT OF MICHIGAN. 


TEMMINK 


US. 
METROPOLITAN LIFE INS. CO.* 


The application stated that the insured had never been sick, nor had a physi- 
cian, while it was claimed that she was consumptive, and had been 
treated by a physician. The application was filled by the agent and was 
not read by the insured. There was evidence tending to show that the 
insured had not in her answers knowingly made the misrepresentations, 
that the answers were not put down as given, and that the agent was not 
entirely clear as to her responses. 

Held, That a finding by the jury in favor of the insured will not be disturbed. 

Held, That consumption did not necessarily render the life uninsurable. 


Epmounp Have, (C. A. Kent, of counsel), for Appellant. 
Conety, Maysury & Lucxinea, for Appellee. 
CAMPBELL, J. 

Plaintiff, who was made payee of a life insurance policy issued to 
his wife, sued defendant and recovered below the amount insured. 
The defense set up was that the policy was issued on false represen- 
tation and concealment of the state of health of the insured, Mrs. 
Jennie Temmink. The specific assertions pleaded were—First, that 
she had never been sick; second, that she had never been attended 
by any physician; third, that she never had any disease of the 
lungs. The policy was obtained November 23,1885. She died 
February 25, 1887. The cause of death was sworn to have been 
consumption, which probably existed when the policy was applied 
for, and she had some time before that been treated by one or more 
physicians, who supposed her to be consumptive, although not un- 
der care in November, 1885. Evidence was given of an applica- 
tion on a printed form, which has such blanks as were filled written 
in by W. P. Frazer, the agent. The applicant’s signature is near 
the beginning of the blank, and at the end of what purports to 
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be a declaration and warranty that all the answers are true. On 
the back of the blank for the applicant’s signature is a printed cer- 
tificate, signed in the agent’s handwriting, that he had made a per- 
sonal examination and that the applicant was sound and insurable. 
The answers filled in and claimed to have been false are these: 
“Condition of health? Good. When last sick? Never. Of what 
disease? None. Name of physician who last attended life pro- 
posed, and when? None. Is said life now in sound health? 
Yes.” There is a long list in small type, like the rest of the blank, 
comprising in one group twenty-seven forms of malady, and appli- 
cant was asked to declare whether she had ever had any of them. 
In the copy furnished us no answer is put down to this question, 
although defendant’s counsel assumed it was answered negatively, 
and the original may possibly show it. There was negative answers 
given to questions touching tobacco, opium, and alcoholic stimu- 
lants. Upon the trial the agent testified that he put most of these 
questions, and took down the answers, but he does not remember 
that he asked her about the particular diseases. When asked if she 
told him she had never been sick, he said she did so indirectly, and 
explained this by saying she said she had been sick of coughs, colds, 
and the like of that, but he says she said she had not had a doctor. 
He admits he did not ask her any questions concerning stimulants. 
On the contrary, the mother of deceased, Mrs. Grootvelt, testified 
positively to being present, and knowing all that passed between 
the agent and her danghter. She says the agent, with whom she 
herself was insured, was somewhat pertinacious in trying to get her 
daughter to take an insurance, and that he did not question her at 
all upon the matters referred to. Neither the agent nor the mother 
testifies that Mrs. Temmink had any instructions as to the purport 
or importance of the application, or that she read it or was requested 
to read it, or knew what was put in it. The inference even from the 
agent’s testimony is pretty strony that she had no reason to under- 
stand that the application had any important office to fulfill, The 
charge of the court referred to the conflicting testimony without 
attempting to recite it, the trial having been short and the facts 
fresh in the minds of the jury. The judge charged the jury upon 
the effect of the agent’s testimony, as follows: “If, on the other 
hand, you believe that at the time Mr. Frazer, the agent of the com- 
pany, called at the house, while he was there talking with Mrs. 
Temmink, the daughter of Mrs. Grootvelt, the wife of the plaintiff 
here, that he took down all these answers to the questions given by 
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her, and that it was signed by her,—that these answers, as they ap- 
pear before you, were signed by her,—then, gentlemen, your verdict 
should be for the defendant.” He had already charged that if the 
agent put down answers untruly, and if they believed Mrs. Groot- 
velt’s testimony, plaintiff should recover. There is nothing in the 
testimony to indicate that Mrs. Temmink knew what answers the 
agent wrote in the blanks, or what the blanks contained. The paper 
was not read to her or by her before it was signed, so far as ap- 
pears. The agent, when he had written what he did write, asked or 
told her to sign. All the facts as to what he asked and what she 
answered, rest in the conflicting proofs. It is not claimed that, if 
Mrs. Temmink deliberately and understandingly made the repre- 
sentations she is charged to have made, there could be any recovery. 
But defendants claim that if consumptive her life was not insurable 
at all, and needed no assertions or questions, and also that, as the 
answers were written in before Mrs. Temmink signed the applica- 
tion, she and her estate would be bound. It appears from the pol- 

icy itself that consumption is not reckoned as rendering persons un- ; 
insurable. It is expressly provided that if the insured die of 
consumption within three months, no benefits should be due, and if 
within a year, only half payment should be made. It also appears 
that on small policies no medical examination is required, and the 
agent or company’s physician satisfies himseif, and his certificate is 
accepted by the company. Such a certificate was given here. It 
also appears that for an insurance of $188 the insured, who was 
twenty-five years old, made weekly payments of ten cents, which is 
avery high premium on sound lives. We do not think this case 
differs in principle from the case of Brown vs. Insurance Co., (de- 
cided last ApriJ), or from other cases involving similar questions. 
The jury must have found that the agent put down answers that 
Mrs. Temmink never made, and that Mrs. Temmink did not know 
that she was signing any such statements. There was nothing to 
show that she knew what the agent put down, or was told it was 
important she should know. No instructions were asked by defend- 
ant beyond a general request that the jury should find for defend- 
ant. If Mrs. Grootvelt told the truth, the agent committed a gross 
fraud on Mrs. 'Temmink, and there was nothing to authorize us to 
hold, if there was anything which would have justified the jury in 
holding, that she was in any way negligent in signing. The claim 
that the answers were actually put down in the shape they are now 
in, before signature, can hardly be said to be sustained, except by 
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the agent’s testimony, and this the jury did not believe on the main 
issue, and may not have believed on anything. It is quite plain 
that the jury could not have been required to believe that Mrs. Tem- 
mink had even so much information as is given by the reading of a 
written instrument in her hearing by another person. If the docu- 
ment was not truly interpreted to her, or if, as the jury must have 
found, it was falsely represented, at least by implication, it would be 
going too far to hold her estopped by what she was in no fault for 
relying on. By the testimony of all parties the agent assumed the. 
whole preparation of the paper, and she had a right to suppose he 
did it honestly. It is not her fault if he did not act honestly. We 
discover no point that is practically open in this State. We think 
the case does not warrant us in departing from what has been 
settled here. The judgment must be affirmed. The other justices 
concurred. 


SUPREME COURT OF MICHIGAN. 


LORCHE 
vs. 


SUPREME LODGE KNIGHTS OF HONOR.* 


The certificate of a benevolent organization stated that its object among 
others, was to establish a fund for the benefit of the widows and orphans 
of the members It provided that the supreme lodge should have power 
to create, hold and disburse the funds under such regulations as might 
be adopted. According to the regulations when a member had been ad- 
mitted to the subordinate lodge his application for benefits must be for- 
warded to the grand lodge which thereupon made out and returned a cer- 
tificate entitling him to benefits. 


Held, That the subordinate lodge had no right to retain and refuse to deliver 
such a certificate on the ground that it had been obtained by fraud. 
Held, That in case of such retention and in the absence of evidence of fraud 

the beneficiary could recover without producing the certificate. 


Held, That where it is the duty of the subordinate lodge to make and certify 
proofs of deaths to the supreme lodge, it will be presumed that this was 
done when the notice given under the general issue sets up the death and 
refusal to pay on account of fraud. 


* Decision by Champlin, J., November 1, 1888. 
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SUPREME COURT OF PENNSYLVANIA. 


‘HOFFMAN 


US. 
HOKE.* 


Insurance was taken out on the life of the mother in favor of her sons, who 
assigned them to defendant. Defendant had no interest in the life in- 
sured. The money was paid over to the assignee. 

Held, In an action by the administrator of the mother to recover of the as- 
signee, that though the policies were procured by fraud on the company, 
as the latter did not complain, no one else could do so, and the fraud 
could not be alleged to defeat the title of the assignee. 


Held, That in the absence of interest the assignee could acquire no valid title, 
but the sons having such an interest, they and not the administrator 
were the parties to bring suit. 


Mumma & Suopp and J. C. McAnarney, for Plaintiff in Error. 
Levi B. Atricks, for Defendant in Error. 
Gorpon, C. J. 

That the policies which constitute the foundation of this suit were, 
as to the defendant, mere wagers on the life of Elizabeth Bower- 
man, is, from the evidence, nota matter of doubt; and, this being 
assumed, the only question which remains for determination is. the 
right of the administrator of Elizabeth Bowerman to recover the 
proceeds of these policies from Hoke, the assignee of her sons. In 
the way of this alleged right is the fact—a fact which in the common 
pleas was regarded as insuperable—that these sons, Emanuel Bow- 
erman and William Bowerman, appear in the policies as sole bene- 
ficiaries; and, they having a direct interest in her life, the insurance 
as to them was no wager, for there was no infringement of the rule 
respecting public policy. Their assignments to Hoke and others 
were good for nothing; neither was the agreement made with Mrs. 
Bowerman, that the policies should be taken out on the percentage 
plan, valid, since no one but those interested in the preservation of 


* Decision rendered, October 1, 1888. 
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her life could acquire valid title to the proceeds of the said policies. 
But as William and Emanuel were interested to preserve their 
mother’s life as long as possible, they did acquire such title; and we 
cannot see how they can now be deprived of it, or how it can, with- 
out their consent, be made to pass to their mother’s estate. This 
point seems to be ruled by two cases, which we find reported in 16 
Weekly Notes Cas., 186, 189; Wegman vs. Smith and Kohr vs. Wolf, 
on which cases the court below seems to have based its judgment in 
the pending controversy. In the one,Smith and wife insured the life 
of the latter, and the policy was made payable to the former, and he 
at once assigned the policy to one Smyser, who in turn assigned to 
Wegman. These assignees paid all the fees, dueS and assessments. 
On the death of the wife, the amount due on the assurance was paid 
by the company to Wegman. Thereupon Smith brought suit 
against him for the money thus received by him, and was allowed to 
recover. Here, it will be observed, the plaintiff, notwithstanding 
his assignment, was held to be entitled to the proceeds of the insur- 
ance, and the assignment was treated as void and of no account. 
It is probable that the whole transaction was a fraud on the insur- 
ance company; but, even if so, according to the other case cited 
(Kobr vs. Wolf), the defendant could not have availed himself of 
that fact to defeat the plaintiff's claim. This case is so strongly in 
point that we feel justified in making a brief statement of it. Wolf 
took out three policies on his life, making Kohr the beneficiary, to 
whom, on Wolf’s death, the policies were paid. Kohr had no in- 
surable interest in the assured life. Wolf's administrator brought 
suit for the recovery of the money thus paid to him, and on the 
trial in the court below the defendant offered to prove “that Wolf 
asked an insurance agent to obtain certain policies on his life, 
promising to make any number of applications that the agent could 
sell at the rate of five dollars a thousand, and suggested the defend- 
ant as one willing to take some policies; that the defendant agreed 
to take policies to the amount of $6,000; and that he paid decedent 
$25 for the use of his name, and all subsequent assessments to the 
society. Objection was made by the plaintiff to this offer. The ob- 
jection was sustained, and the court directed a verdict for the plaint- 
iff. On writ of error to this court, we held the ruling to be correct, 
for the reason that the defendant could not avail himself of a fraud 
on the insurance company, and that otherwise he was not entitled 
to hold the proceeds of the insurance as against the estate of the 
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insured. Now, when we come to apply the principles here estab- 
lished to the case in hand, we find :— 

1. That as the insurance companies are not complaining, and did 
not set up the fraud against them, but without demur paid over the 
money on the policies, all that part of the evidence which involves 
the original contracts between the contestant parties is to be disre- 
garded. Neither is there in this an infringement of public policy, 
for there is no doubt that a company may insure the aged, sick, or 
dying; hence, if it does not set up such insurance as a fraud upon 
itself, no one else can be allowed so to do. 

2. Fraud being thus put out of the case, that which remains is the 
question of public policy, and the underlying principle of that pol- 
icy is that no one not interested in the life shall have the benefit of 
the insurance. Public policy, however, stops at this point; for 
whenever it is found that the beneficiary has a natural or commer- 
cial interest to maintain the assured life, that bar disappears. It 
follows that as Mrs. Bowerman had an insurable interest in her own 
life, and as Hoke had no such interest, her administrator might re- 
cover were there no other obstacle in the way. But as her sons, 
William and Emanuel, had also such interest, there was clearly noth- 
ing in their way to take as beneficiaries; and as public policy does 
not interfere with their mghts in the premises, it is certain that her 
estate has nothing on which to maintain suit. If it were allowed to 
recover, it must recover on that which belongs to the decedent’s 
sons. It is true that in the procurement of the policies, a gross 
fraud was perpetrated on the insurance companies; but in this Eliz- 
abeth Bowerman was not defrauded. All that was done, was done 
with her knowledge and consent, and neither in fact nor intention 
was she imposed upon. “She agreed” says Philip Rebuck “in 
case the boys could get insurance, that it would not cost them any- 
thing; she said they were too poor, they couldn't afford to pay for 
the insurance policy; and then I suggested the percentage plan, and 
she agreed that if it could be done in that way, she was perfectly 
satisfied.” She then thus consenting that her sons should be her 
beneficiaries, and the rights of the companies not being involved, we 
cannot see our way clear to reverse the court below for holding that 
they, and not the administrator of their mother’s estate, were the 
only parties who could maintain suit for the money in the defend- 
ant’s hands. The judgment is affirmed. 
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SUPREME COURT OF ALABAMA. 


HOME PROTECTION OF NORTH ALABAMA 


vs 
AVERY.* 


The policy provided that it should not be liable in case of default in the pay- 
ment of any installment of the premium note. An installment was pay- 
able at a specific date and default was made. 


Held, where there was evidence that the company had been accustomed to 
notify the insured and others when installments came due, that if the 
company by its habits of business creates a belief in the mind of the pol- 
icy-holder that payments may be delayed until required, this is a waiver 
of the right to demand a forfeiture. 


H.-A. Garrett and J. E. Coss, for Appellant. 
J. M. Citron, for Appellee. 
Strong, C. J. 

It is shown in the record before us that the appellee, a married 
woman, took out three policies in the appellant corporation, a fire 
insurance company. Two of them were against losses by fire or 
lightning, and the third one against losses by storms. Only one of 
the policies is before us, and it is the foundation of the present ac- 
tion. It bears date November 27, 1883, was to run five years from 
date, and was based ona gross premium of $44; one fifth of which 
($8) was paid in advance, and the remaining four-fifths were to be 
paid in installments of the same amount, on the 15th day of March, 
severally, in the years 1885, 1886, 1887, 1888. This policy insures 
two separate barns, with their contents of hay and grain, each sep- 
arately valued. The number of this policy is 50,835. The barns 
and their contents were destroyed by fire, December 4, 1885. The 
defence was rested alone on the fact, not disputed, that the assured 
had failed to pay the installment of premium ($8.80) due March 15, 
1885. One clause of the policy of insurance is in this language : 

This company shall not be liable for any loss or damage under this policy, 
if default shall have been made in the payment of any installment of pre- 
mium due by the terms of the installment note. On payment by the assured 


* Decision rendered, December 7, 188x, 
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of all installments of premiums due under this policy, and the installment 
note given thereon, the liability of this company on this policy shall again at- 
tach, provided written consent of the secretary of this company be first ob- 
tained; and the policy [shall] be in force from and after such payment, un- 
less this policy shall be void and inoperative from some other cause. But 
this company shall not be liable for any loss happening during the continu- 
ance of such default of payment. * * * It is further provided that no at- 
tempt, by law or otherwise, to collect any note given for the cash premium, 
or any installment of premium due upon any installment note, shall be deemed 
a waiver of any of the conditions wf this policy, or shall be deemed in any 
manner to revive the policy; but upon payment by the assured or his assig- 
nee of the full amount due upon such note and costs, if any there be, this pol- 
icy shall thereupon be in full force, unless the same be inoperative or void 
from some other cause than the non-payment of note. 

The application for the policy, and which is made a part of the 
contract of insurance, contains a stipulation similar to that above. 
It is contended for appellee that the insurance company waived all 
ground of forfeiture in this case, and several grounds are urged in 
support of this contention: First, it is claimed that it was the cus- 
tom of the insurance company to notify its customers when their 
premium notes fell due, and that it failed to do so in this case; sec- 
ond, that the company never gave notice of any claim that the pol- 
icy was forfeited until after the destruction of the property by fire; 
third, that, after the company had notice of the loss, it informed the 
assured, by letter from its secretary, that its duster would be 
around soon, and adjust the amount of the damage. Testimony 
was offered tending to show it was the custom of the appellant in- 
surance company to give notice to its customers when their install- 
ments of premium would mature. There was testimony that such 
had been the practice of this company in prior dealings with the 
appellee, and with other persons who held its policies; and there 
was testimony, not denied, that the Home Protection Company had 
given notice of the time when premiums would mature on the other 
two policies held by the appellee, and that such maturing premiums 
had been promptly paid. It was testified that no such notice had 
been given as to this policy, and, if notified, the assured was able 
and would have paid it. This testimony was not controverted, and 
no explanation was offered why notice was given in the one case, 
and not in the other. Almost the only questions presented for re- 
vision in this case grow out of the admission of the foregoing testi- 
mony against appellant’s objection, and charges of the court based 
upon it, to which exceptions were also reserved. There were many 
charges. The substance of them was that “if by the statements of 
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its authorized agent after the making of the policy, and by its course 
of business with plaintiff, and others, her neighbors, she was in- 
duced to believe that defendant would notify her of the time of 
payment, and would not insist on a forfeiture in case of ari uninten- 
tional failure to pay the premium note, and she did unintentionally 
fail to pay the note, then the defendant cannot in good conscience 
be allowed to set up the non-payment as a defense.” The rule and 
its exception are correctly stated in May, Ins. § 356, as follows: 
“No notice is required from the insurer to the insured that the pre- 
mium, or note given for premium, is about to become due, unless 
the custom and course of dealing between them has been such as to 
justify the insured in the belief that such notice would be given, 
and induce him to rely upon it to his prejudice:” Helme vs. Insur- 
ance Co., 61 Pa. St., 107; Insurance Co. vs. Bernard, 33 Ohio St., 
459. See, also, as to waiver of forfeiture, Bouton vs. Insurance 
Co., 25 Conn., 542; McAllistér vs. Insurance Co., 101 Mass., 558; 
Buckbee vs. Trust Co., 18 Barb., 541; Insurance Co. vs. French, 30 
Ohio St., 240; Insurance Co. vs. Bledsoe, 52 Ala., 538; Insurance 
Co. vs. Young, 58 Ala. 476. It is not our intention to deny that if 
a policy stipulates that it shall be void on non-payment of premium, 
and there is nothing else in the transaction, such forfeiture will be 
enforced. What we do decide is that if an insurance company, by 
its habits of business, create in the mind of a policy-holder the be- 
lief that payment may be delayed until demanded, or otherwise 
waive the right to demand a forfeiture, this is binding on the com- 
pany, notwithstanding the express letter of the policy may not have 
been conformed to: Insurance Co. vs. Jarvis, 22 Conn., 133; Insur- 
ance Co. vs. Henley, 60 Ind., 515; Williams vs. Insurance Co., 19 
Mich., 451; Insurance Co. vs. Stoy, 41 Mich., 385; Howell vs. Insur- 
ance Co., 44 N. Y., 276; Schmidt vs. Insurance Co., 41 IIL, 295; 
Garlick vs. Insurance Co., 44 Iowa, 553; Tayloe vs. Insurance Co., 9 
How., 390. See, also, as to waiver of written terms of contract, Lid- 
dell vs. Chidester, 84 Ala., 508. The rulings in this case are in sub- 
stantial conformity with the principles declared above, and we find 
no error of which appellant can complain. Affirmed. 
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SUPREME COURT OF INDIANA. 


Appealed from the Grant C. C. 


AMERICAN CENTRAL INS. CO. \ 
vs. 
JAMES V. SWEETZER, er at.* 


When it is averred that all things required by the policy had been complied 
with, it is not necessary to aver specially the performance of each and 
every condition precedent, such as notice and proofs of loss. 


After a company has by an adjustment taken cognizance of a loss, it may be 
assumed by the insured until notified to the contrary that no further no- 
tice or proofs will be required. 

When the amount of liability is ascertained and uncontroverted, an agree- 
ment to accept a less sum in discharge of the debt will not be enforced un- 
less supported by some new and independent consideration. The as- 
signor of a policy subsequent to the loss with knowledge of the company 
cannot bind his assignee by any agreement to accept less than the 
amount due. 


Steere & Sr. Jonn, for Appellant. 
Steere & Kersey, for Appellees. 
Mrrcuett, J. 

This was a suit by James V. Sweetzer and William Lyons, part- 
ners, doing business under the firm name of Sweetzer, Lyons & Co., 
to recover on a certificate issued upon an open policy of fire insur- 
ance, executed by the American Central Insurance Company to 
Ernest Wernke, covering certain grain and seed contained in a 
warehouse situated in the town of Odebolt, in the State of Iowa. 
The property insured was consumed by an accidental fire on the 5th 
day of November, 1885, whereupon the certificate which guaran- 
teed indemnity against loss to the amount of $1,500, was duly as- 
signed to the plaintiffs. It is averred in the complaint “that all 


* Decision rendered, December 19, 18388, 
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matters and things required by said open policy had been in all 
things complied with;” that an authorized agent, of the company 
had made an appraisement or adjustment of the loss; but that the 
company refused to pay the same, and so notified the plaintiffs. 

It was not necessary, with these averments in the complaint, to 
aver more particularly that notice had been given, and proof of loss 
furnished to the company: Section 370, Rev. Stat. 1881, dispenses 
with the necessity, so far as pleadings are concerned, of specially 
averring the performance of each and every condition precedent in 
a contract, and provides that it shall be sufficient to allege gener- 
ally, that the party performed all the conditions on his part. The 
averment, as above set out, is not comprised in the most apt 
phraseology, but it sufficiently expresses the idea that the insured 
or his assignees had performed all the conditions of the policy on 
their part: Association vs. Bowman, 11U, Ind. 355, 11 N. E. R., 
316, and cases cited. Besides, since it appears by the complaint 
that an adjustment had been made by an agent duly empowered 
for that purpose and that the company had afterwards notified the 
plaintiffs that the loss would not be paid, it must be deemed that 
further notice and proof have been waived. After an insurance 
company has itself taken cognizance of a loss, and prepared such 
proofs as it deems essential to an adjustment, the insured may as- 
sume, until notified to the contrary, that additional notice and proofs 
are not required: Insurance Company vs. Capehart, 108 Ind., 270, 
8 N. E. R., 285; Assurance Co. vs. State, 113 Ind. 331, 15 N. E. R. 
518, and cases cited. 

The defendant answered, admitting the issuance of the policy, 
and that the loss had occurred, and that it had been adjusted on 
the 11th day of November, 1885, and found to be $994.25, as alleged 
in the complaint, but in exoneration of its liability, except as to the 
sum of $596.55, it alleged that Wernke, after receiving the defend- 
ant’s policy, had taken out other insurance on the property de- 
stroyed, which other insurance was in force when the loss occurred, 
and that the company which issued the last policy was lable to 
contribute to the loss. It was further averred that at the time the 
proofs of loss were made, Wernke agreed with the defendant’s ad- 
juster that he would accept $596.55 in full satisfaction of the liabil- 
ity of the company, which sum the defendant avers, it has always 
been, and still is, ready to pay. To this answer the plaintiffs re- 
plied, admitting the making of the proofs of loss, and the agreement 
by Wernke as a part thereof, but they allege that the latter had 


VOL. XVITI.—15. 





226 Report of Decisions. [March, 


prior to that time, as the defendant well knew, assigned the policy 
sued on to them. They averred further, that it was a part of the 
agreement between their assignor and the adjusters, that, if the 
plaintiff, upon consultation with counsel, should ascertain that the 
defendant was liable for the whole loss, up to the amount stipulated 
in the policy, then the agreement to take a less sum was to be con- 
sidered at an end. This reply was held sufficient on demurrer, and 
of the ruling, so holding the appellant now complains. 

Waiving the point urged against the form of the demurrer our 
conclusion is that the court committed no error in its ruling in that 
connection. The answer it will be observed, is predicated upon an 
agreement made with Wernke, by which the latter agreed to accept 
the sum above named in full satisfaction of the defendant’s liability 
on its policy, after an ascertained loss amounting to $994.25 had 
occurred. It does not appear that there was any dispute or ques- 
tion as to the liability of the company for the loss, or as to the 
amount for which it was liable, nor does it appear that the sum 
agreed upon was to be paid before it would have otherwise fallen 
due, or that there was consideration whatever for the agreement 
to take the amount fixed upon by the adjuster and Wernke. If, 
therefore, the controversy were between the latter and the company, 
it might be a question whether or not the agreement relied on was 
supported by any consideration whatever. It may be that the sum 
agreed upon was in fact the proportion which the appellant com- 
pany was liable to pay, in view of the subsequent insurance, but the 
pleadings involved are based upon the assumption that it was less, 
and that the agreement was binding. Where the amount of a debt 
or liability is ascertained and uncontroverted, an agreement that 
the debtor may discharge his obligation by the payment of a sum 
less than the amount due will not be enforced, unless it is supported 
by some new or independent consideration: Laboyteaux vs. Swi- 
gart, 103 Ind. 596, 3 N. E. R., 373. In order that an executory con- 
tract growing out of a compromise may be enforced there must 
have been an actual dispute founded upon a colorable right: 
Mortgage Co. vs. Henderson, 111 Ind. 24, 12 N. E. R, 88. 
Moreover, while it was entirely competent for Wernke to make 
proof of the loss, when called upon for that purpose by the adjuster, 
it was beyond his power, unless specially authorized, to bind the 
plaintiffs, after he had assigned the policy to them, by any agree- 
ment with the company as to the amount which should be accepted 
as a satisfaction of its lability. 





1889. } Dube vs. Mascoma Mut. Fire Ins. Co. 227 


Without pausing to refer to the evidence in detail, it is sufficient 
to say it fully sustains the decision of the court: .Inmsurance Co. vs. 
Reprogle, 114 Ind. 1, 15 N. E. R., 810, and cases cited. 

The judgment is affirmed with costs. 


———+ r— 


SUPREME COURT OF OF NEW HAMPSHIRE. 


DUBE 


Us. ) 
MASCOMA MUTUAL FIRE INS. co.*) 


The policy provided that it should be void if the property should be sold or 
the policy assigned without consent. 

Held, That a general assignment under the insolvent laws of New Hampshire, 
for the benefit of creditors, which includes all property not exempt by 
law from attachment, includes all insurance policies that were within the 
control of the assignee, and such an assignment renders the policy in 
this case void, in the absence of consent by the company. 


* Decision by Allen, J., July 19, 1888. 


SUPREME COURT OF WISCONSIN. 


O’NEIL et At. 
Us. 


PLEASANT PRAIRIE MUTUAL FIRE INS. CO.* 


A mutual fire insurance company was organized under the Wisconsin statute 
which provides that ‘‘ no such corporation shall insure any property other 
than detached dwellings and their contents, farm buildings and their 
contents, live stock in possession and running at large, farm products on 
premises, and farming implements,” insured specifically an incubator 
building, fixtures therein, and fowls and chickens therein. The building 
was erected on an acre of land leased for carrying on the business of 
hatching chickens for market. 

Held, That a man is not a farmer and his place is not a farm unless he culti- 
vates or uses a considerable tract of land in some one of the usually rec- 
ognized ways of farming. 

Held, That the place was nota farm nor the incubator a farm building within 
the statute and the company was not authorized to insure it. 

Held, That a special exception in the statutes permitting the insurance of 
cheese factories, and thereby indicating that they were not classed as farm 
buildings, strengthens this conclusion, 


* Decision by Lyon, J., May 12, 1888, 





Report of Decisions. [ March, 


SUPREME COURT OF TEXAS. 


SUGGS 
US. 
TRAVELERS INS. CO.* 


An accident policy stipulated for payment to the children of insured, who 
were minors; also that suit must be brought within one year 


Held, That a suit not instituted within the specified time was barred, the lim- 
itation runs during the minority of the beneficiaries 
Topp & Huperns, for Plaintiff in Error. 


Tatsot & Turner, for Defendant in Error. 
Gangs, J. 


On April, 18, 1883, the defendant in error issued to T. S. Harrison 
a policy of insurance,.by which it bound itself, upon certain condi- 
tions, in case of his death by accident, to pay to his children, Davie 
Harrison and Maude Harrison, the sum of $1,500. He was accidently 
killed about the Ist of March, 1884, and on the 16th of August, 
1886, the plaintiff in error, as the next friend of the beneficiaries, 
Davie and Maude Harrison, brought this suit on the policy to re- 
cover the amount named. The policy contained the following pro- 
vision: “ No suit or proceeding at law or in equity shall be brought 
to recover any sum hereby insured, unless the same is commenced 
within one year from the time the right of action accrues.” The com- 
pany pleaded this limitation in defense of the action, and also a for- 
feiture of the policy by reason of the failure to pay the premiums as 
they fell due. The court below found in favor of the defendant upon 
both grounds of defense. By recurring to the statement we have 
made, it will be seen that more than two years had elapsed from the 
time the alleged cause of action accrued until this suit was brought. 
It is not pretended that the defendant ever waived the condition in 
the policy limiting the time within which the action could be 
brought, nor is it claimed that the company, by promises of payment, 
or holding out hopes of adjustment, thereby delayed the bringing 


* Docision rendered, October 26, 1888. 
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of suit, and estopped itself from setting up this defense. On the con- 
trary, it appears that a claim on behalf of the beneficiaries was made 
upon the company immediately after the death of the assured, and 
that its agent promptly answered, denying any liability, and claim- 
ing that the policy had been forfeited before his death by a failure 
to pay the stipulated premiums. It has been decided by this court 
that a provision in a contract which limits the time within which suit 
may be brought for its breach is valid. The limitation must be 
reasonable. Railway Co. vs. Trawick, 68 Tex. 314; Insurance Co. 
vs. La Croix, 35 Tex. 249. This seems to be settled law in regard to 
contracts of insurance. May, Ins. § 478, and cases cited. The 
validity of the provision in the policy sued upon in this case is not 
questioned; but it is insisted that the limitation, like that provided 
by the statute, does not run during the minority of the beneficiaries 
of the suit. This proposition, in our judgment, cannot be main- 
tained. The statute of limitations does not in any manner affect the 
question. The agreement is not merely to alter the rule of the 
statute by changing the time within which the action should be 
brought from four years to one year, leaving the limitation thus pro- 
vided for subject to the statutory conditions and exceptions. It 
makes no reference to the statute, but imposes a restriction upon 
the right of action entirely independent of it. It is said to differ 
from the statutory limitation in this: that it does not merely deny 
the remedy, but forfeits the liability, when the suit is not brought 
within the ‘stipulated time. May, Ins. § 432; citing Williams vs. 
Insurance Co., 20 Vt. 222. The stipulation under consideration con- 
. tains no exception in behalf of minors or other parties favored by 
the statutes of limitations, and we see nothing in the nature of the 
contract to warrant us in ingrafting an exception upon it by reason 
of mere analogy to the statutes. In this particular case the benefi- 
ciaries were but 11 and 13 years old, respectively, at the time the 
policy was issued. It was known to the assured that if a cause 
ofaction accrued to them at all it must necessarily accrue during 
their minority. Under these circumstances it is reasonable to pre- 
sume that, if it had been intended that the limitation contracted for 
should not run during their minority, it would have been so ex- 
pressed in the policy. We are cited to no authority sustaining the 
position of the plaintiff upon this question, and we presume none 
can be found. On the other hand, the case of O’Laughlin vs. Insur- 
ance Co., is authority against it. We think the court below correctly 
held that the cause of action in this case. if any ever existed, was 
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barred by the failure to bring the suit within twelve months, and 
hence it is unnecessary to consider whether the policy had been for- 
feited or not at the time of the death of the assured. The defend- 
ant was entitled to the judgment recovered by it below, and it will 
therefore be affirmed. 


SUPREME COURT OF ILLINOIS. 


CORNELIA MARTIN 
Us. 
WILSON H. STUBBINGS.* 


A benevolent society though not in the restricted sense of the Illinois statute, 
a life insurance company, nor a benevolent certiticate in the restricted 
sense a life insurance policy, yet it is of the same nature and is governed 
by the same rules of law, except as these rules are modified by the pecu- 
liar character of the organization. 

A party may take out insurance on his own life and by an assignment make 
the money payable to one having no insurable interest, he may therefore 
assign to a creditor who has such an interest. A policy may be thus 
assigned as a pledge, and the creditor may recover to the extent of 
his debt. 

A benevolent certificate where the constitution provides that the member 
may change the beneficiaries at his pleasure without notification confers 
no vested interest, but a mere expectancy on the beneficiary and its sub- 
sequent assignment by the member with a written direction to pay a 
creditor, is valid against the original beneficiary named. 

Under a statute permitting a member to name his legatee or devisee as bene- 
ficiary, without restriction, any person may be designated as beneficiary 
whether related or not. 


The certificate designated the member's widow, children or heirs unless other- 
wise ordered by him during his lie or by will. Held, that an assignment 
of the certificate directing payment to the assignee by the member, was 
salid,in the absence of objection by the society, though not made by will. 


Opinion by Bailey J., filed November 15, 1888. 





Miller wn Travelers Ins. Co. 


SUPREME COURT OF MINNESOTA. 


MILLER ert At. 
vs. 
TRAVELERS INS. CO.*. 


A policy of accident insurance contained the express condition that it should 
not cover accidents, injuries, or death from trying to enter a moving 
steam-vehicle, this provision not being applicable to railway employes. 
The assured, a banker, was killed while attempting to get on a moving 
railway train. Held, that the company were not liable. 


A provision of the policy limiting the liability of the company to a less sum 
than that named in the policy, if the assured should be injured in any oc- 
cupation or exposure classed as more hazardous than that specified in the 
policy, held, not to affect the case. 


J. C. Worratt, for Appellanis. 
W. D. Cornisu, for Respondent. 
Dicxryson, J: 

This action is for the recovery of the amount of a policy of insur- 
ance, whereby, in consideration of $20 premium paid, the defendant 
insured one James C. Miller in the sum of $5,000 against death 
from accident. It appeared from the case presented at the trial on 
the part of the plaintiffs that Miller, in company with another man, 
attempted to get upon a railway train in motion, just after it had 
started from the railway station at St. Paul, going to Minneapolis. 
The train was moving at the rate of about four miles an hour. The 
two men attempted at once to get on the train, at the forward end 
of the mail or baggage car, next to the engine. Miller, after having 
seized the rail upon the platform of the car, from some cause failed 
to secure a footing upon the car, his movements probably being in- 
terfered with by the efforts of his companion to get upon the car at 
the same time. He fell off, was struck by the oil box outside of the 
wheels of the moving car, which resulted in his body being brought 
under the truck of the car, and he was killed. The defendant class- 
ified such insurance risks with regard to the hazard attending the 


* Decision rendered, December 27, 1888. 
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occupation of the assured. Miller was a banker, one of the least 
hazardous kinds of occupation, and he was insured as such, the risk 
being classified in the policy as select. In the body of the policy, 
following the agreement to make payment in case of injury causing 
disability or death, is the following language : “ Except that, if in- 
jured in any occupation or exposure classed by this company as 
more hazardous than that here given, his insurance and weekly in- 
demunity shall be whatever the premiums paid by him will purchase at 
the rates fixed for such increased hazard.” By the terms of the pol- 
icy the agreement was made and accepted subject to the conditions 
appearing on the back thereof, among which was the following : 
“This insurance does not cover * * * accident, nor death or 
injury resulting wholly or partly, directly or indirectly, from any of 
the following causes, or while so engaged or affected. * * * 
Entering, or trying to enter, or leaving a moving steam vehicle. 
* * * (This clause does not atfect railway employes).” The 
court dismissed the action for the insufficiency of the plaintiff's 
case. In our opinion this was right. It is certain that the assured 
was killed in an attempt to enter or get upon a moving steam- 
vehicle, and that the accident and death are referable directly to 
that as the cause. It is distinctly expressed in the policy that the 
insurance shall not cover such a case (this condition being, however, 
inapplicable to railway employes). There can be no question that 
such an agreed condition in respect to a specified danger of that 
kind was valid, and was a part of the contract. The danger, what- 
ever may have been the extent of it, was voluntarily incurred, and 
upon the plainest construction of the policy the resulting accident 
was not within this contract of insurance. 

The appellants claim that by force of the language of the policy 
first above recited, limiting the liability of the company, if the as- 
sured should be injured in any occupation or exposure more hazurd- 
ous than that in which he was classed in the policy, a recovery 
should be allowed of such sum as the premium paid by this assured, 
$20, would have purchased as insurance, as to one whose proper 
business it would be to get on or off moving railroad trains; for ex- 
ample, a railroad conductor, as to whom, under a policy like that in 
question, the condition respecting accidents from that cause would 
not be applicable. This is not a reasonable construction of this con- 
tract. The terms “occupation or exposure classed by this company 
as more hazardous,” etc., refer, as we understand, to distinct classi- 
fied occupations or employments, such as railroad conductors, rail- 
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road brakemen, railroad engineers, blacksmiths, carpenters, etc. 
To bring a case within the provision limiting the liability of the 
company to a less amount than that named in the policy the assured 
must be within one of such classes; that is, engaged in one of the 
more hazardous occupations. Such a case would, perhaps, be pre- 
sented, if one insured as belonging to a non-hazardous class, as a 
banker, were to become during the term of the policy, engaged in 
a more dangerous class of employment, as that of a railroad con- 
ductor, and were to suffer injury in the course of that employment. 
This is not such a case. The assured was not a railway conductor 
or employe, with the skill, judgment, and experience which one in 
that occupation may be presumed to have acquired, and which 
might enable him to get upon a moving train with safety, when one 
unaccustomed to such things might incur great danger in doing so. 
The construction which the appellants would have us put upon this 
provision would render of no effect the more plain condition of this 
contract, that “this insurance does not cover accident, nor death or 
injury resulting * * * from * * * entering, or trying to 
enter, or leaving, a moving steam-vehicle.” Only as to “railway 
employes” is this condition inapplicable. The effect of this condi- 
tion is to wholly exclude from the contract of insurance risks of that 
kind, except as to railroad employes. That risk the assured volun- 
tarily subjected himself to, being still a banker, and attempting to 
get upon the train as a passenger. He was not a railway employe. 
Under this condition, and upon the facts shown, there could be no 
recovery. The order denying a new trial is affirmed. 


SUPREME COURT OF MICHIGAN. 


RENSENHOUSE 
vs. 
SEELEY.* 


An Illinois corporation was organized for fraternal and benevolent purposes. 
By its constitution no annual premiums were te be required but all aid 
was to be by voluntary contributions. The lodge system was adopted 


* Decision rendered November, 28, 1888. 
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and a subordinate lodge was organized in Michigan. A deputy there was 
appointed whose duty it was to secure members and remit the monthly 
dues or voluntary contributions and initiation fee less his commissions. 
The certificates recited that they were in consideration of definite monthly 
dues and agreed to pay a definite weekly benefit in case of sickness or 
disability, and in case of death the amount contributed by the member to 
the benefit fund less the amount of benefit received. 

Held, That under the Michigan statutes this was a secret or fraternal society 
under the supervision of a grand lodge and securing members through the 
lodge system, which are exempt from the deposit of securities and other 
restrictions imposed on other corporations, and which do not require a 
certificate of authority. 


Held, That it was not a life company within the meaning of Howell’s St. 
Mich. § 4225. 


SUPREME COURT OF ILLINOIS. 


CHICAGO MUTUAL INDEMNITY ASS’N er at. 
vs. 


GEORGE HUNT, Arrorney GENERAL.* 


In the absence of statutory prohibition minors may be admitted to the mem- 
bership of benevolent societies. The minor cannot recover back money 
paid on a voidable contract rescinded by himself. 

The diversion of the mortuary fund to other purposes, when forbidden by law 
is just ground for dissolution of the corporation. 

A surplus fund accumulated under a statute from funds dedicated exclusively 
to death benefits, could not be used as a tontine fund. Tontine dividend 
payments are of the nature of profits to the members within the meaning 
of a statute forbidding the members to receive a money profit. 

The introduction of a blank proxy in the application for membership to a 
benevolent association to be signed in blank by the applicant, and filled by 
the secretary is illegal and a fraud on the members. 

e numbering of certificates in such way as to make the membership ap- 

Th bering of tificates such way as t ke th bership ay 
pear larger than it actually was, is a fraud upon members of a benevolent 
society. 

The failure of the officers of such a society to keep intelligible books is a 
serious breach of official duty. 


~ * Opinion by Bailey J.—Filed Jan. 25, 1889. 
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SUPREME COURT OF KANSAS. 


DWELLING-HOUSE INS. CO. 


Us. 


| 
WILDER, Sor’r or Insurance. | 
( 
t 


WESTERN HOME INS. CO. 
vs. | 
SAME.* J 


One of the principal objects of the Kansas act creating the insurance depart- 
ment and the office of superintendent is the protection of the insured, by 
excluding from the State such companies as are unsound and irresponsi- 
ble. To accomplish this, large powers and considerable discretion must 
necessarily be lodged with some one. The legislature has placed the ex- 
ecution of the insurance law and the conduct of the department in the 
control of the superintendent. He is to determine the character and re- 
sponsibility of an applying company, or of one already admitted, if there 
is reason to suspect that it is in au unsound condition. To do this, rigid 
examinations are authorized, and other safeguards provided. The legis- 
lature has prescribed the standards by which an insurance company is to 
be admitted or allowed to continue business after admission; but whether 
the companies come up to those standards or requirements is to be deter- 
mined by the superintendent. He is intrusted with the exclusive control 
of the department. It is he who values their assets and investigates their 
condition. He examines the evidence of fair dealing or fraud on their 
part; and it is he alone who must be satisfied before a license is granted. 
On evidence satisfactory to him a license may be revoked. No appeal 
from his determination is given, nor any power of review in any other of- 
ficer or tribunal recognized in the law. 

Held, That under these circumstances, the determination of the superintend- 
ent of insurance in granting, refusing, or revoking licenses authorizing 
insurance companies to transact business within the State involves the 
exercise of official judgment and discretion on his part, which cannot be 
controlled or directed by mandamus. 


* Decision by Johnson J., rendered January 5, 1589. 
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LOWER COURT DECISIONS. 


LIMITATION.—INSURABLE INTEREST. 


Civil District Court of New Orleans, La. 


M. C. STOCKHAM Et at. 
v8. 


HOPE INS. CO.* 


Ist. A suit brought against an insurance company by one not authorized to 

stand in judgment, but who subsequently qualifies for that purpose, is a 
sufficient compliance with the clause in the policy requiring suit to be 
brought within twelve months from date of loss. : 
A policy of insurance in the name of the owners of the property is valid 
even though other persons may be interested therein as creditors, and 
their claim absorb the value of the property. It is the legal title that 
governs. 


F. L. Ricnarpson, for Plaintiff. 
Henry Dents, for Defendant. 


Vooruies, J. 

I. On peremptory exception of no cause of action, tried in this 
suit, it was held, that the clause in an insurance policy, requiring 
suit to be brought within twelve months from date of loss, under 
pain of forfeiture, is not in the nature of prescription, but of a res- 
olutory condition affecting the contract itself. C. C. Arts. 2,021 
(2,016), 2,224 (2,019), 2,045 (2040). 

The assured are “Charles Stockham, Jr., & Co.,” a firm then com- 
posed of Charles Stockham, Jr., since deceased, and of George Hays, 
now liquidating partner. Within twelve months from date of loss 
suit was brought in the names of Charles Stockham, Jr., & Co., in 
liquidation, with George Hays, liquidator, and John E. Stockham, 
administrator of Charles Stockham, Jr., deceased, as co-plaintiff, to 
enforce payment of the two policies of insurance. 

Defendant company excepted “that said administrator has no 
standing in court, under the laws of Louisiana, and cannot be heard 


* Judgment rendered, February 22, 1889. 
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in the premises” The objection was well taken, as the foreign ad- 
ministrator had not previously qualified in the Louisiana court. 
15 A., 405. 

This, however, was but a dilatory plea; it did not “ tend to defeat 
the action, but only to retard its progress.” C. P. art. 332. The 
parties in interest had, nevertheless, instituted suit within the delay, 
and the irregularity of their first proceedings does not of right, un- 
der the textual provisions of C. C., art. 2,047 (2,042) absolutely de- 
feat their claim; for even “the party in default may, according to 
circumstances, have a further time allowed for the performance of 
the condition.” C. C. arts. 2,021 (2,016), 2,024 (2,019), 2,045 (2040). 

The parties to the present suit are the same as those in the pre- 
vious action, with the modification that, instead of the administrator 
of the deceased partner, his heirs make their appearance; as a legal 
proposition there is identity of persons, since the estate formerly 
represented by the administrator, is now represented by the heirs. 

2. The assured were, and are still, the owners of the property in- 
sured. ‘hey held and continued to hold undisputed possession be- 
fore and since the issuance of the policies. Their ownership has 
never been questioned. They had purchased in their own name for 
themselves, as the receipt of payment shows; but, by reason of pe- 
cuniary obligations to John Stockham, they agreed that the title to 
the property which they had bought, be made out in his name as 
collateral security. His interest was exclusively that of a creditor; 
while the assured held the real and equitable ownership for their 
own use and benefit. 

The condition requiring the interest of the assured in the prop- 
erty to be truly stated in the policy, does not militate against them. 
The clause simply means that, having insured as owners, they must 
justify ownership; no other interest, however valuable, will answer 
that purpose. Had John Stockham insured as owner the policy 
would have been void, because’ he was simply a creditor holding 
collateral security, his debtors being the owners. 

Another condition of the policy vitiates it “if the interest of the 
assured in the property be any other than the entire, unconditional 
and sole ownership of the property for the use and benefit of the 
assured.” 

Plaintiffs were sole owners since the interest of Stockham was 
simply that of creditor. Their ownership was entire; there was no 
joint ownership between them and any one else, as happened in 
Adima vs. Lafayette Ins. Co., 36 A., 660. They were unconditional 
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owners; their ownership was absolute and exclusive as such. John 
Stockham might foreclose in case of non-payment of his debt; but 
that did not effect the character and extent of their ownership. 
Indeed, it was because they were the owners that their creditors 
could foreclose. He could not interfere with the property, except 
in his capacity of creditor, and that, too, for the sole purpose of 
forcing payment of his claim through judicial proceedings. He had 
not a particle of interest as owner. 
Judgment in favor of plaintiffs. 


MISDESCRIPTION.—REPAIRS. 


Civil District, Court for the Parish of Orleans, State of Louisiana. 


V. & A. MEYER & CO. 
v8, 


QUEEN INS. CoO.* 


. 1f a misdescription in an application for insurance causes the exaction of a 
smaller premium than would have been the case had a perfect description 
been given, the error is fatal to the policy. 

2. A contract of insurance is in the policy, and not the application alone. 

. If repairs and alterations made during the term of the policy increase the 
risk in some particulars, against an inhibition in the policy, the company 
will not be liable for the loss; nor is the absence of the liability affected 
by the fact that certain alterations made materially lessen the risk as no 
compensation or set off in the increase of risk and decrease in risk can be 
allowed. 

Voorutrs, J. 

Plaintiff's policy of insurance for the sum of $10,000 is assailed 
on the grounds of—First, nullity, because of misrepresentation; and 
second, of subsequent vitiation for violating stipulation as to re- 
pairs and alterations. 

1. The application for insurance was on a “ brick, shingled sugar 
house and purgeries.” The policy issued, as applied for, except 
that it omitted the comma after the word “sugar house.” As a 
matter of fact, the main part of the sugar house, including one 
purgery, was a brick, shingled building; while the other purgery, 
a two-story construction and a component part of the sugar house, 
was wholly frame; so also was the cane shed. A proper description 


* Decision rendered, Jauuary 25, 1889. 
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of the thing insured would have been: “A brick and frame sugar 
house, shingled.” 

The importance of the misdescription is manifest by the fact 
that, had full and proper description been given, the rate of insur- 
ance would have enhanced, and amount taken of insurance affected. 
This is fatal to the policy. It is observable thatthe fire broke out 
precisely in the wooden purgery. 

Some stress is laid on the comma inserted in the application for 
insurance, but omitted in the policy and in the proof of loss. This 
is not entitled to much weight. It cannot be contended that its in- 
sertion in the policy would change the sense of the phrase describ- 
ing the thing insured. The wooden purgery, as well as the frame 
cane shed, forms a component part of the sugar house, which, in the 
policy, is described as “ brick shingled sugar house and purgeries.” 
The assured did not, in his application, represent that there was a 
brick sugar house with frame purgeries; for one purgery was brick, 
shingled, the other wholly frame. 

Besides the contract is not in the application for insurance, but 
in the policy which contains the mutual agreement. 

II. The policy contains a warranty against “ risk increased by the 
erection or occupation of neighboring buildings; or by any means 
whatever without the insured giving notice to the company and ob- 
taining consent therefor.” 

The evidence shows that some time before the disaster plaintiffs 
made extraordinary alterations, repairs, and additions to the sugar 
house, removed the engine from the brick building and placed it 
outside a frame construction. That in some respects, during the 
execution of these works, and since, there has been a material in- 
crease of risk, obviously appears. It is true,that the new roof 
over the engine was of corrugated iron, and that a roof of similar 
material replaced part of the shingle roof elsewhere. But none 
the less had there been material increase of risk by fire in some re- 
spects, although in others the danger may have decreased. No set- 
off or compensation can be awarded by the court in such matters. 
If, in some part of the thing insured, alterations and additions 
have been made, which enhanced the risk, the policy is at once vi- 
tiated, unless consent of the underwriter be obtained. Such is the 
effective stipulation of the policy. 

There is irreconcilable conflict in the testimony as to whether the 
consent of defendant company had or not been obtained; but, con- 
ceding the verbal consent insisted upon, it was at all events such a 
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one has had already been obtained from the other underwriters, 
the Factors and Traders’ Insurance Company, in the following 
terms : “ Privileges for mechanics to make ordinary alterations, re- 
pairs and additions, but it is understood and agreed that extraor- 
dinary alterations, repairs or additions are prohibited without no- 
tice to and consent of this company in writing.” 

The averred consent was for ordinary alterations, repairs and 
additions; it did not cover the extraordinary operations carried on 
in the insured premises. 

It may, therefore, be truthfully said that if the policy was not in 
its origin void for material misdescription, which the assured un- 
warrantably brought to bear upon the object insured. 

Judgment in favor of defendant company, rejecting plaintiffs’ de- 
mand with costs. 





